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Abstract
Australia has | ong had the worl dbs worst rate

Disagreements ovevildlife management can be a significant concern for those trying to
address species decline, as they aelgy or prevent planned interventions. They also present
an opportunity to share previously unconsidered knowledge, strengthen communities, increase
socicecological knowledge, and enhance participation in social and ecological programs and
processes. Mthesis aims to shed light on these disagreements and the implications for
managing them, focusing on human conflicts dhemanagement afastern grey kangarso
(Macropus giganteysn the Australian Capital Territory (ACT).

Since the early 1990s, debates have raged in the ACT over whether kangaroo grazing
caused detrimental economic and ecological impacts and whether killing them would alleviate
these problem Suchconcers were broughbeforethe ACT Civil and Administrative Tribunal
(ACAT) three times by three different community grotipstchallenged the ACT
Government 6s edhelicensesrequiresto killkkangasoaskach time, the
decisions were uphel@he hearinggontributed tahe creation ofadical new legislation: the
ACT Nature Conservation Act 2Q1Hollowing its enactment, protests significantly declined.
Outward appearances i ndi déntnvemtbnstwéraimmenseleg ACT Go
successful.

However, | attended one of the hearings and observed the starkly inconsstehe
ACAT panel members overseeing the case handled the withesses and their evidence. The
official recordings capture the dialogue throughout the proceedings and illustrate how policy
andlegal textscentral to kangaroo management in the ACT were mobilised and transformed.
Theyalscde monstrate how the ACAT panel members de
wi t ness 6 awha codsttiteshcceptalviesscientific evidenddy investigation
reveals how such processes favoured the ACT G
ensured &usinessasusual approach to kangaroo management, while maintaining the

appearancef delivering on its promised aims fafstering open gover nment 6, par



f a ci | publia paitigipgtioGandusng the dest scientific knowleddgdo inform kangaroo
management practiceBhe licencing and legislative changes that occurred after the close of the
final hearingforeclosed democratic processemicriminalised dissent.

My research is grounded institutional ethnography (IEa framework developed by
Canadian sociologigdorothy Smith. IE research examines textsonial contexts to understand
how theyfacilitate the coordination dfstitutional action. The researcho mme nces i n peo|
everyday worlds to discover how texts coordinate action translocally through what Smith called
6ruling relationso. At the outset, the resear
knowing from a ruling perspective differs frohow it is experienced in everyday life. This
occurred when | observed the ACAT panel membe
evidence. The researcher then establishes a o6
posed but pPlleaGxendweriyndgpyrol i ves. The probl emati
conflicts over kangaroo management in the ACT were suppressed through and beyond the
administrative review system. To do so, | trace how documents were mobilised to uphold and
extend the rulingelations associated with managing both kangaroos and human conflicts over
kangaroo management.

The key contribution this research makeigacein great detaithe processes
employed by the ACT Governmethiat gave the appearancessiact ng 6 open gover nme
drawi ng on 6 bleaighlightshe overndingeirluencef theeconomic imperatives of
the ACT Government ancbmmercial interestand how theyxompromised both democratic
processes and the knowledge upon which kangaroo management in the ACT was fasinded
this workinvolved severaarms of the government, this research adds to the growing number of
institutional ethnographies that span multiple institutiéhile institutional ethnographies
often reflect howuling relationsaremaintainedby activatinga stable authosing text, my
research demonstrates hetkengtheimg ruling relations was possible by maintaining key texts
in a state of instality. The IE ontology on which this reseaiisigrounded hasiadesignificant
contributions to wildlife management literature, particularly in relaticenteancing our

understanding diuman conflictoverwildlife managementinvestigations irthis areararely



consider the involvement of the management agency and are overwhelmingly quantitative. My
research demonstrates why the former is imperative and how rich andantpesights are

generated through qualitative research methuaisicularly through IE
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1.1 The context of this research

1.1.1 The problems and potential of human conflicts over wildlife management

As the human population expands in numbers and urban, agricultural and infrastructure
developmentonsumegreater areas of land, human conflicts over the management of the
wildlife living in and around human settlements become increasingly cor(@Bnown, 2009;

Rose et al., 2012: 11%uch conflicts can delay or prevent efforts to avert the destruction or
degradation of the moithanhuman world, fracture social communities, and consume
enormous amounts of time, energy, and other resources. This is of particular concern in
Australia, wiich has long had the highest rate of mammalian extinctions in the world, the
fourthrworst rate of animal extinctions of any country, and over 1,700 species listed as being
threatenedAustralian Conservation Foundation, 2018; Department of Climate Change, Energy,
the Environment and Water, 2021b; Karki et al., 20H8)man conflicts over wildlife
management can also present an opportunity to share previously unconsidered knowledge,
strengthen communities, increase seatological knowledge, and broaden participation in
social and ecological programs and processes.

My research focuses on eastern grey kangaiasrppus giganteysdepicted in
Photograph 1, which | hereafter refer to simp
human conflicts over kangaromsanagemernin the Australian Capital Territory (ACT) as a
window to better understand how the ACT Government managed such comfiictagh
previous research in 2014, | observed a hearing which was held in the ACT Civil and
Administrative Tribunal (ACAT) in which Animal Liberation ACT challenged a decision made
by the ACT Government Conservator of Flora and Fauna to issue licend4 806
kangaroos in eight nature reserves throughout the ACT. The position of the Conservator is held
by the Executive Group Manager of Environment Heritage and Parks who acts on conservation
matters outlined in thACT Nature Conservation A980and2014, such as issuing licences
to kill native plants and animals, biodiversity research and monitoring, managing nature
reserves, and managing threatened species and ecological comnf@ifieSovernment

Environment, Planning and Sustainable Development Directorate;)nThroughout the 2014

16



hearing, | noticed a stark difference in how the ACAT members who oversaw the case assessed
the witnesses and evidence presented by Animal Liberation ACT compared to that of the ACT

Government. This sowed the seed for my current research, which fornastbetthis thesis.

Photographl: A mob of eastern grey kangaroos in The Pinnacle Nature Reserve, ACT

(Source: K. Varvarp9 July2014.)

My work is informed by institutional ethnography (IE) as developed by Dorothy Smith
(1986) I E is a method of inquiry that uses peopl
relations that organise institutio(Smith, 2005b: 225)it aims to map the institutional elements
of ruling relationships so people can appreci

ot hersd doi ngs e l[(Sneghw2005: 225)amithd(2065b: 225)etnedn 6
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6institutionsdé as 6écomplexes embedded in ruli
function, such as education, health care, and
the ruling relations as «akoascoordinatedry tiee materialityg o nl
of texts activated intekt e ad er ¢ o (Swith,r2@0%bt 1i84Imnsobilising the term

6r ul i ng Smith(2806h: 22 Thighlighted how texts mediate social relations across a

range of locationdDeVault and McCoy (2001: 74%}ate that exploring ruling relationsveals

how subordination is achieved through specific ideological and social processes. The key areas

of focus in IE include understanding how a particular experience happens and how the

associated social relations have been orgarfGachpbell & Gregor, 2004: 7)

In this thesis, | will illuminate how the ruling relations positioned kangaroo grazing as a
problem, as it presents a challenge to 6devel
ACT Government and other powerful organisations. Directing attettigards kangaroos
simultaneously diverts attention away from problems caused by humamns)ibitre
profitable. The ruling relationsr e f r ame d a,sas | dvill dissuss irssectioa h.2.3¢ 6
direct what can be seen and what is sidelined or retidevisible, therebyositioring some
understandings as logical and others as misinformed, unreasonable and/or extremist. In Chapter
7, 1 will show how this ultimately led to radical legislative chantpescriminalised dissent and
prevented external scrutiny of government processes associated with kangaroo management.

Texts are central to IE as they are the medium through which such coordination and
organisation is achieve®8mith (2005b: 228 ef i ned t exts as Omateri al
replication (paper/print, film, electronic and so on) of what is written, drawn, or otherwise
produ&neidtbh. used the term 0bos s,thoaghingiitutoral r ef er
procedureshave been imbued with a governing frame that directs specific people to conduct
specified actgunpublished work by Smith (2010) as cited by Bisaillon, 2012: 610; Griffith &

Smith, 2014b)Drawing upon the work of Roland Barthes, Smith developed her concept of
dextireader conversatiods, noting that 6a text only becomes
never t(8ndth, aitarmesvéd by Widerberg, 2004)

The term éproblematicdéd in IE is used to hi

18



i nvestigation, a {Smih 2005b: d1Snith{1988th A usdditésoc over ed 6
6direct a possible set of questions that may
yet exist in the form of puzzles but are dl at
probl emati c becomes aispoticedviurtay, R0i%® 26)Darothy di sj unct
Smith(1990d: 99100) positioned a disjuncture as occurring when a way of knowing from a
ruling perspective differs from how it is experienced in everyday life. It involves contradictions
bet ween O0standard and standardi zingdtexts of
experience¢Griffith & Smith, 2014b: 18; Smith & Griffith, 2022: 58)

Through my observations during fieldwork in my previous research project, | noted
how the ACAT panel members simultaneously aimed to resolve the ongoing contestations over
licences being issued to kill kangaroos while actively impeding open discussitirestopic.
This was the case even though administrative reviews agmstare public confidence in
government decisions and enable public participation in democratic proEssésiw Council
of Australia, 2021: 5)Therefore, the problematic | explore in this thesis asks how human
conflicts over kangaroo management in the ACT were suppressed through and beyond the
ACTds administrative review system. | pay par
members assesseetbauses of the problems the management interventions aimed to solve, the
expert witnesses and their evidence, and their roles in relatimmtocratic participation,
government policy and legislative changes. The main findirbis research is the covering
of complex documentary practices that enabled the continuation and extension of the ACT
Government 6s preferred apmileceduciiyresistanck®ih.gar oo m
highlight how such documentary practices support an approach to environmental management,
and specifically to kangaroo management, ihabnducive to the economic imperatives of the
ACT Government and commercial interedtkis was done in ways that simultaneously
compromised demaocratic processes and the scientificdfdsimgaroo management in the
ACT, while conveying that the ACT Government had delivered on its commitments to basing
kangar oo manadgeesmemtvadn atbhHee &G cienti fic knowl ed

and to public participation more specifically.
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1.1.2 Situating my research
Within the scientific discipline of conservat

di mensi on s(see Manfredol 183¥hichesdeavily indebted to sociologist Stephen
R. Ke (197, 198 F95hvestigations into humaanimal relationshipsScholars from
the environmental humanities and social scien
approaches as being simplistic and lacking an appreciation for the sociocultural frameworks that
guide understanding of the metteanthuman worldsee, for example, van Dooren, 201Phis
researcltontributego those criticismand calls fothose studying human conflicts over
wildlife managemenb expand the scope of their reseayas | will discuss in section4l2
A topic of focus within that subiwiddd d i s w
conflictsbo, a term t hat has been used in refe
management in the AC(Eee BerAmi & Mjadwesch, 2017; Howland, 2016; Wimpenny et al.,
2021) | instead adopt the term 6human conflicts
situates nhonhuman animals as consciously antagonising humans. A worldwide content analysis
of wildlife conservation publications and professional meeting presergatonducted by
Petersoret al.(2010)revealed that this was not the case in all cases in their, sixpt for
Australian magpiesCQracticus tibicei Peterson et al. (201dpmonstrated that what was
wi dely thought -wiol @&loinfse eéereunsnufe |id ¢yth d@Ghammamo nf | i ct
Research into human conflicts over wildlife management was initially developed by and
in service to wildlife managers in an attempt
(Teague, 1979: 59T he vast majority ofiech studieemploy quantitative methods. They
almost exclusively adopt an outwaiating gaze by analysing those outside the management
agency and planning interventions grounded in social psychology and behavioural economics,
which oftenaimto elicit the behavioural changes desired by the management qyas&p et
al., 2006) To date, | have found no studibst incorporate the influences of wildlife
management agencies and their staff on human conflicts relatgldltte management. Many
papers have explored the internal cultures of wildlife management agésesdBright et al.,

1997; Enck & Decker, 1997; Gamborg et al., 2019; Gigliotti & Decker, 1992; Gill, 1996;
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Hvenegaard & Perkins, 2019; Minnis & McPeake, 2001; Nielsen, 2001; Phillips et al., 1998)
Studies in Australiand the U.Shave illuminated intraagency barriers to public involvement in
wildlife managemengsee Lord & Cheng, 2006; Miller & Jones, 2005; Mortenson & Krannich,
2001) Some studies have explored the differences between the public and wildlife managers
regarding their understanding of specific ter
(Glass & Pienaar, 2028nd6 r i(Gokeéet al., 2007 ps well as theiattitudes towards large
carnivoregKaltenborn et al., 1999)
As | shall di scuss in section 1.2.1, [ sit

over Australian white ibis managemeih(eskiornis molucga(hereafter referred to d@ibises)
in the space between environmental sociology and the human dimensions of wildlife. However,
delving deeper into human conflicts over kangaroo management in my doctoral research gave
me a much greater appreciation of the complexities of such issuesritiet ¢ focus on in this
thesis has extended far beyond human redakipps with the moréhanhuman world to
encompass issues relatedlamocracy, governance, the social construction of knowledge, and
legal studies. As | will discuss in sectiod.2, few institutional ethnographies have been
conducted on environmental issues or have investigated polarised issues. Some institutional
ethnographers, such bBsnd (2024) have identified these areas as requiring attention in IE.

The following discussion provides the context for my research. In section 1.2, | will
explain how | came to be involved in this area of research and discuss in greater detail the aim
and scope of this project. In section 1.3, | highlight the significahttésowork before

providing an overview of the structure of my thesis in section 1.4.

1.2 Research motivations, aim and scope

1.2.1 From ibises to kangaroos
| have long been interested in Australian native flora, fauna and ecological commanilies

pursued this interest by completing a Bachelor of Science in Australian Environmental Studies

and a Graduate Certificate in Outdoor and Environmental Education. | later directed my
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attention towards human conflicts over wildlife management after reading a news article that
expressed strongly negative statements about ifEsesWilliams, 2009)depicted in

Photograph 2. My research project for my Mastehmblied SocialResearchutilised a survey

of residents on the Gold Coast in Queensland, Australia, to explore their percepiiisessof

and their manageme(gee Varvaro, 2010 o my surprise, many respondents highlighted that
the Gold Coast had been built upon the resumed wetlaitsh would otherwise have

provided homes and food sources to this and other species. The management interventions
respondents favoured focused on human behaviours rather than on the birds theamElves,
includeddiscouraging littering and feeding, and extending the provision ofbardf bins in

public spaces. My participant observations and field studies also revealedstieaid of

deterring tourists as had been claimed byGbancil of the City of Gold Coagh.d.), tour
operators catering to the Chinese market sought out ibis rookeries. Their interest may have been
due to the similarities Australian white ibises share with crested igasania nippo, which

is an endangered species in Chisee BirdLife International, 2024; Wen, 2024 is reflected

in Photographk 2 and3. Resource constraints precluded exploring that possibility.

Photograph2: An Australian white ibis

(Source:Harrison (2012) Reproducedunder the Creative Commons Attribution-Share
Alike 3.0 Unported license)
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Photograph3: A crested ibis
(Source:Danielinblue (2013) Reproducedunder the Creative Commons Attribution-Share
Alike 3.0 Unported license)

On completingny ma s t e yl wascopcermmed abaut the dearth of studiest
incorporaedall actors in human conflicts over wildlife management, including the management
agency itself. | was also motivated to study one such conflict beyond the constrained lenses of
social psychology, behavioural economics, and survey research. | was fouistadtine ibis
management appeared to be based leflsemsrientific knowledge that was available at the time
(see, for example, Corben, 2003; Ecosure, 2008, 2009; Kentish, 1994, 1999; Murrayh&005)
on perceptions and arguably on the budgetary constraints oftsimarélectoral cycles. | spoke
of my concerns to an academic and population ecologist who informed me that if | veanted
focus ona population that was well researched, | should study kangaroos, as related research
was funded by the levies from the commercial culling industry and by government bodies
working to support primary industrigsee AgriFutures Australia, n.d.; Kangaroo Industry

Association of Australia, 2018; C. Ward, 201A¥ well as eastern grey kangaroos, the
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macropod species killed commercially include western grey kangavtaasdpus fuliginosus
red kangaroosgsphranter rufus euros or common wallaroosléacropus robustys , Bennett os
wallabies Notomacropus rufogriseus rufogris@u$ammar wallabiedNotomacropus eugeii
and Tasmanian or rufotellied pademelonsTfylogale billardieri) (AgriFutures Australia,
2020: 45).
An idealopportunity to explore the management of a human conflictwielife arose
in 2014, whertensions erupted over kangaroo management in the ACT, where | was living at
the time. Animal Liberation ACT challenged a decision by the ACT Government to issue
licences to Kill kangaroos in and around nature reserves throughout the.a@3on, 2014)
To investigate what ensued, my previous research involved observing the 2014 ACAT hearing,
conducting participant observations and setnictured interviews ovemn 18month period,
and undertakind.2 months of field observations in one key nature reserve in the ACT.
The questions at the forefront of my mind at the time asked who spoke, who did not,
and how and why that occurred. Initially, my main concern waeti@r understand the causes
of the conflicts, explore whether anything could be done to mitigate them, and consider whether
any lessons could be drawn from the issue to inform other conflicts in different times and
places. | was particularly interested in why the conflicts persisted and exacerbated despite the
ACT Governmentds si grheditiatoaant efforts to mitig
In that project, | initially presented myself at the ACAT hearing as an impartial
observer. Such impartiality was, of course, impossible as it assumed my ability to detach from
those | was observin@s discussed by Balcom et al., 2024)the time, | inwardly believed the
news articleshatreportedthat killing kangaroos wasecessary to protect vulnerable species
and endangered ecological communifees with Mcllroyet al, 2013) My inkling was that the
conflict was the result of a combination of poor communication techniques on the part of the
spokespeople for the ACT Government and a | ac
opposed the kangaroo management technigupkoged in the ACTas was suggested by
Iglesias, 2014b)As is common in institutional ethnographigee Smith, 2005b: 139, 14y

preconceptionswould and 06 p e r hgaigkly dissuptedy cdrépsity wa® piqued by
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my observation of the starkly uneven criteria apptigdhe ACAT panel membets validate
expert withesses and the information they presented to the advantage of the ACT Government.
The political climate around this period mustdomtextualisedo appreciate the
decisions of the ACAT panel members and others employed by the ACT Government. Despite
being a party to seven international human rights tre@eéesAustralian Government Attorney
General's Department, n:bl), governments across Australia haereer the past twenty years
enacted anprotest laws that breach human rigiikejia-Canales, 2024: 45uch laws have
particularly targeted the environmental, climate and animal rights move(ivajia-Canales,
2024: 5) The reciprocal relationship between protest and suppression has long been(atudied
with Carey, 2006)as has been the criminalisation of protest in Australia and around the world
(see Gogarty, 2014; International Nework of Civil Liberties Organizations, 2013; McNamara &
Quilter, 2019)
From 2014 to 2019, numerous United Nations Special Rapporteurs raised concerns
about such legislatioffForst, 2018: section 43; see United Nations Human Rights Council,
2016: section 35; United Nations Human Rights Council, 2020: sectioim6&)18, the Special
Rapporteur was O0alarmed to observe the trend
governments on the exercise of t HHorst 2018:ndament
section 43)In 2019, theCIVICUS Monitor (20199 owngr aded Australiabs 6c¢
from 6opend to O6narrowedd due to concerns reg
of surveillance and the suppression of profBse suppression of dissent in Australia has
increased evefurtherin more recent yea(see Australian Democracy Network, 2024;
CIVICUS Monitor, 2019; Maddisortal, 2004; OO6.Keeffe, 2024)
Within the academy, scholars whose work focuses on wildlife management have
marginalised animal activists and advocdse® Banks, 2005, 2007, 2012; Banks & Dickman,
2006; Banks et al., 2012; Jones, 1993: 8; Lunney, 2012a, 2012b, 20dr2icularly those who
challenge kangaroo cullingee Fletcher, 2007; Grigg, 20G#)d the commercial kangaroo
culling industry more broadlgsee Cooney et al., 2012; Dayton, 2011; Johnson et al., 2015;

Lunney, 2010: 424Martin has written about the suppression of dissident intellectuals and

25



experts in Australia, and of environmental scientists more specificayMartin, 1981;
Martin, 1985, 1986a, 1986b, 1988a, 1988b, 1999, 2@&i6inal studies scholars have also been
marginalised by academics from the natural scieandsy quantitative researchers in the
social sciencegee Lunney et al., 2012: 1-145; Wilkie, 2015)In Chapters 4 to 7, | will
outline how the lay and academic dissenters in this issue have been suppressed and legislation
was introduced that criminaliselissent

Understandingheuneven criteria applied by the ACAT panel members redquire to
read against the grain of the dominant scientific literature and documents associated with the
administrative reviews, a practice tlaa principle of IE(see Grace, 2019: 117Ih her work
on The ethics of readingzallop (2000: 16pr oposed O6cl ose readingbd anc
ethical forms of engaging with discourse, of
Gallop asseddthat most reading and listening is a projection of what we think the writer or
speaker would have saiok comprehending our own thoughtather than what appears on the
page or in the spoken word. Inste@allop (2000: 11encouraged us to look not for the
6al rkermaddwn 6, but to scan the small details for
avoid projecting our preconceptionsand positens it i s OG6our et hical dut
what s omeon e (Gallbps2900i12)Wlea applyng this to my observations
throughout the 2014 ACAT hearing, | could not ignore the differential handling of the witnesses
and evidence. After listening to the official recordings of the 2009 and 2013 hearings, | realised
these practices hadh &stablished history. These earlier investigations led to the research |
discuss in this thesis, whigrimarily focuses on the three ACAT hearings held in 2009, 2013,

and 2014.

1.2.2 Processing conflicts through the tribunal system
Three separate community groups challenged th

to kill kangaroos, including Animal Liberation New South Wales (NSW) in 2009, the
Australian Society for Kangaroos in 2013, and Animal Liberation ACI0it3 and2014. In

Australia, the Animal Liberation groups in each state and territpeyateéndependently and
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are not brought together undesingleumbrella organisation. In all three hearings, the tribunal
ruled in favour of the ACT Government, lending credence to claims of the validity of the
science upon which the culls were based. Following the close of the 2014 hearing, clashes
between protesters, government staff and those involved in killing kangaembed a

crescendo. Extensive damage was done to government buildings, vehicles, the fences around
nature reserves, and associated research structuras tiviéhiature reserveas depicted in
Photographs 4 and BVvhile the damage was attributed to people protestingilthneg kof

kangaros, no one has ever been char(ge Belot, 2014; Mcllroy, 2014; Smith, 2014b,

2014c) | will discuss this further in section 2.3.2.

Photograph4: Damagedwindows at the 9 N W] Y 2 IJ IF&hérldépotk + LU

Peter Galvin, ACT Government Parks and Conservation Area Manager for Urban Reserves
inspected the damageto the depot. (Source: ElesaKurtz (2014b) reproduced under an
open licence (see Copyright Agency, 2024)
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Photograph5: One often government vehicles with broken windows and slashed tyres

Galvin inspected the damageto a new Toyota Hilux. a Wa 6 J W 9 N WFa¥re depod & 13 U q K 1
(Source: ElesaKurtz (2014c) reproduced under an open licencgsee Copyright Agency,
2024))

During the 2014 hearing, ACAT President Bill Stefaniak recommended radical
licencing and legislative changes that would reduce the frequency of the administrative reviews
and ultimately preclude the ability for decisions related to kangaroo management to b
reviewed. Refer to Appendix 2 for the details of the expert witnesses who appeared and to
Appendix 3 for a list of the ACAT staff members and the legal representatives involved in all
three hearings. At the time, tA&€T Nature Conservation Act 198@&sthe primary instrument
guiding the management of kangaroos and the administration of human conflicts related to
kangaroo managemetitwas revised entirely and replaced by Nature ConservatioAct
2014 which was enacted in June 20T%is ushered in a starkly new approach to kangaroo
management and to environmental management more broadly. The new Act enabled kangaroos
to be reclassified as a 6controlled native sp
spel | ed Naturé Conservatioh @teid Grey Kangaroo) Controlled Native Species

Management Plan 2087 ( her e af t e r ContelledkNative peciesoMaragemenh e
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Plan) (see ACT Government Environment Planning and Sustainable Development Directorate,
2017)

Atf irst gl ance, the ACT Gover nmeexdmple acti on
of successfully managing environmental conflict. This perception was promoted in an article in
the Ecological Management & Restoratigpurnal authored predominantly by people who had
worked for or with the ACT Government, which concluded that the heated exchanges between
protesters and those operationalNatwd ng t he cul
ConservatiorAct 2014was enacted in 201(See Gordort al, 2021: 128)However, by living
in the ACT from 2013 to 2017 and being immersed in the issue for much of that time, | was
aware of an alternative narratjweghich| will explore throughout this thesis.

The ACAT hearings were important events for four reasons. Firstly, they brought the
opposing parties together and obligated them
hearings wereecordedand a document trail was created, whédkabledhe work done through
textsto be analysedrhirdly, the ACAT hearings enable us to better understand the processes
used by the ACAT panel members to arrive at their decisions and the circumstances surrounding
the recommendation for licencing and legislatilamges. Finally, the ACAT provides a
window into how the ACT Government enacted it

application of O0best sciencebdé in managing kan

123 9YGUGRquWUUqt togqYowYGUUWNY2 11 0G0 qBOc UT OwHIJt q
The management of kangaroos and associated human conflicts over kangaroo management in

the ACT have been based on two commitments the ACT Government made to good
governance: to enact O6open governmentdé and to
avallabe sci enti fic knowledged. Open government w

Minister KatyGallagher (2011qa s &6t aki ng a broad approach to e

govern, encompassing transparency, participat
information available to the Government shoul
From20b t o the time of writing, the wording of
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government 6 has (AT @Qavernment, 2016y bolliagnngodgihal)

The ACT Government is committed to:
i transparency
0 in process and information
1 participation
o by citizens in the governing process
1 public collaboration in finding solutions to problems and participation in
the improved wetbeing of the community.
For the ACT Government, being an open government means we value
collaboration with each other and the community. The Open Government
initiatives, including this website, enhance democracy and place the community

at the centre of the governance process.

In the case of human conflicts over kangaroo management in the ACT, open
government has taken the form of making information publicly accessible, government staff
responding to correspondermed freedom of information reque&tsm external groups and
individuals, angarticipating inadministrative reviewsf decisions made by the ACT
Government to issue licences to kill kangaroos, amongst other thingsieSiagks were heard
in the ACAT. The ACT Government i deampandnti ed 6o
of the governance NewPibicMme ageqment édmofiet hehodou
ACT Government 6focused on ensuring that serv
ieff e ACT Goeemident Chief Minister and Cabinet Directorate, 2012:.4 V&)l
expand upon this in section 3.2.3.

While open government and administrative law may be considered practices of good
governanceCampbell (2014:58) ot e d -dalledgood @m/ernance does not necessarily
make these practicesThentcoonmintenue rtasl tpou bd tirca ngsor

Oparticipation6é, and 6écoll aborationd are not
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t r ans p Bhiligpegany Siewart (2009: 79®)ot ed t hat the term was 0i
such transparency established credibility for powerful actors who disproportiobatefitted
from its effects. Some institutional ethnographies have demonstrated how interventions to
i ncrease Otranspar ency sedfanexampleckem Roddapthied r ul i n
thesis, | will demonstrate how this is indeed the @aslee wayhuman conflicts over kangaroo
management have been addressed in the ACT.

The ACT Governmentds commitment to Obest s
documents. This is evident in how the requirements outlined INah&e ConservatioAct
1980were translated into policy documergsich as the ACT Kangaroo Management Plan
(ACT KMP), and applied to management plans, including those that necedsitateds to Kill
kangaroos. The ACT KMP reiterates this commit
kangaroo densities in the ACT are based on the best available scientific knowledge,
humaneness, and castf f e ¢ t (see Erandey, 204.0: 93)Vhile such a commitment is an
enactment of good governanits,enactmenin the ACT has raised concerns, as | will outline in
Chapter 61n environmental management adtdence and echnologyStudies, more broadly,
thereisaommonb el i ef that there is a Obegdee sci encebd
International Union for Conservation and Nature, 2012; Norton et al., 2015; Sandstrém, 2012;
Sparrowe, 1995)This is also the case for legal discussions of evid@xwith Millett, 2013;
Presidentds Council of Advi.dndheisstudyrof S8entifie nce an
Certainty Argumentation Methods (SCAM§&yeudenburgt al.(2008:2not ed t hat Osci
characterised not by certainty, but uncertaintgeaning that the outcomes of
scientific/technological controversies may de
on which side enjoys the benefit of the doubtinthefacof sci enti fi c ambi gui"
to 7, I owi |1 demonstrate how the ACAT panel m

of the doubtd and the circumstances under whi
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1.2.4 The scope and aims of my research
The problematic | explore in this thesis asks how human conflicts over kangaroo management in

the ACT were suppressed through and beyond th
consider the human conflicts over kangaroo management in the ACT $®4#td the present, |

focus on related events between 2007 and 2017. | pay particular attention to the three ACAT

hearings in 2009, 2013, and 2014. The data upon which inalyde the official recordings of

the hearings and their transcriptiohalsoincorporate key documents that were drawn upon

throughout those hearings, which include AT Kangaroo Management Plan March 2009

(Public Consultation Draftf her eaf t er referred to as the O6Dr a
the ACT Kangaroo Management Plénh er eaf t er r ef err edNature as t he
ConservatiorAct 1980 theNature ConservatioAct 2014 and theControlled Native Species

Management Plamand other relevant scientific papers, government documents, and articles in

the popular radia which were discussed during the proceedings.

1.3 A brief introduction to institutional ethnography
While | will explain Dorothy Smithoés instit

3.2, it is necessary to provide some information about its key concepts to contextualise my

researchMany institutional ethnographies il ]l uminati
entities they study. Smith positioned 6organi
constructing O6knowledge, judgement, and wil

were formerly individual judgements, hunches, guesses, and so on, into formulae for
analyzing data or making assessments. Such practices render organizational judgement,
feedback, information, or coordination into objectified textual rather than subjective

processegD. E. Smith, 1990d: 214)

I n Chapters 4 to 7, I wi | | trace how the ACT

and willé, as noted by Smith above, into the
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kangaroos, which would then provide a framework for assessing knowledge and knowledge
bearers. Such documents convey the ACT Govern
vegetation, thereby altering the composition of the vegetation and subsegie¢mthentally
impacting native flora, fauna, and ecological commun{ses Parkes & Forsyth, 2014: 10)
ACT Government staff, contractors, and associated texts present killing kangaroos as being the
mo st O humaenfef eacntdi veodalew, 2OILOu 137) evih demonstrate how this
understanding of kangaroos has been reflectdddades of government documenrisduced
by different arms of the ACT Government. | argue that this reflects the ACT Government's
6organi sational consciousness6 regarding kang
i nformati on, J[ofgheidijanagement. di nati ono

To achieve this, | focus predominantly on &@T Nature Conservation A(t980and
2014 and the ACT KMP. These documents were dr a
enabled considerable and controversial changes to be made to them while adhering to the
requirements of their associated boss texts, as | shall discuss in Chapter fHicEpe ab
accountabil ity c¢ iMcCow(1999%a6d extended by Borott§mittp e d by
(2005b) Griffith and Smith (2014a: 34@ e f i ned an OGaccountability ci
of institutional <circuit that aims to render

terms of institutional objectiveSheyposi t i oned O6institutional cirec

€ | ocat[ing] -csceogruceinmcaetse do fa ctteixan making peopl
representable and hence actionable within the institutional frames that authorize

institutional action. In institutional circuits, institutional work comprises mining actualities
selectively to identify aspects, features, measures, and so on that fit the governing frame

(someti mes c al(Smiéhd Tarneg 2004b:40)t e xt 6) .

Griffith and Smith (2014b: 18pdicated thatafroAt i ne wor ker @avermmbi | ity
becomes cmpted into accountability circuits through their recke®ping practices. In the

above passage, Smith and Turner mention O0i nst
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actiono. Smith uses O6authorisebo, 6aut horityo
references to texts and actsductedy a person in a position of influence, such as speakers,

writers or analyst§Griffith & Smith, 2014b; Smith, 1993a, 2016)/hile these and allied terms

appear prolifically in IE literature, their meanings remaitéfined. In the context of my
research, | draw on Smithdéds work to define 6a
document, act, or course of actilmndirect activities in order to coordinate the local processes

and practices of the social relations of rulisge Smith, 2001; Smith & Griffith, 20220 some
instances, authorisation has been achieved through official texts, suctiNasuitiee

Conservation Actin others, authority has been exercised by a person of influence empowered

to decide the appropriate course of action. For example, in section 7.4, | will demonstrate how
Presidents Crebbin and Stefani ak boAch 6u p haenldd
foregrounded different aspects of those principles (sections 7(a) and 7(b)) to produce vastly

different results in and beyond thebtrnal hearings.

1.4 Contributions to knowledge

The key contributions to knowledgieatmy research makescludeextendingthe methods of
institutional ethnographiess | will discuss isection 14.2, and expanding the scope of
research into human conflicts over wildlileanagementwhich | will explain insection 14.3.

In section 14.4, | note the utility of this research to other areas of scholarship, such as socio

legal studiesaind Science and Technology Studies

1.4.1 Economic imperatives and environmental management
As | shall discuss in section 6.72CT Government Parks and Conservation Director Daniel

Iglesias (2014bpresened the ACT Government as acthign ot on i deol ogy but o
sci ence i Erouglkoutthis thesis, hasvéver, | vebkamine how the decisions and
documents pertaining to kangaroo management served the economic imperatives of the ACT

Government and other commercial interests, including agriculture, commercial kangaroo

34



culling, marketable research, and urban, agricultural, and infrastructure development. This
refl ects the takdco@nitmenttotheddedlsiose O New Publ i c
Ma n a g e (NM) godernance paradigmhich necessitated the public service be

restructured to more closely resemble the private sdosiditutional ethnographers have paid
much attention to the influence NPM on many apecs of the delivery of public services in

Western countriesas | shall expand upon in section 3.2.3.1.

1.4.2 Polarised environmental issuesin institutional ethnography
Institutional ethnographerund (2024)dentified two key areas requiring attention in the

development of IE: environmental issues and polarised conflicts. The only IE study | have
found to date that investi ga@®dpapeiohdosef e mana
management in Nova Scotia. Other environmentally focused IE investigations include
East w@@ald 8044; 20218xaminations of the development of environmental policy by
the United Nationd) e v e €028)sxplorationofthéd r esponsi bl e environmen
management 6Huwoa n@oAsinvestigatiansnto the Holiday Farm fire in 2020,
Mills-N o v o(a0&13research into climate change adaptation, the woBuéfezDelucchi and
her colleagues on agenvironmental projects in Columb{8uarez Delucchi et al., 2022)
projects focused on water rights and distribufi®rabaharyaka, 2015; Suarez Delucchi, 2018,
2020) and studies of community gardeniisge McLarnon, 2021; Silliker, 2024)ittle IE
research has focused on pol a(20l8)mdsi esest eaaa
into conflicts over the managementrafturalprotectedaress n Tul u m, Mexi co. Mar
(2018: 50, 57Wwork differs significantly from mine in that those most affected by management
policies feared publicly expressing their dissatisfaction due to the potemigitussions. My
thesis contributes tihe growing body ofliterature in this area
While some institutional ethnographers consider interviewarigethe central data
collection methodsee DeVault & McCoy, 2001: 756; DeVault & McCoy, 2006:,28y
research leans more towards the ethnomethodological roots of IE in capturing as much as

possi bl e 06nat u(seelHeritagepl®89as I willidiscyss id settian®.3
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As | mentioned in section 1.1.1, IE focuses on texts that are replicable, being able to be
read, watched or heard at different times and locaffemsth, 2006a: 66)At numerous points,
Smith discussed the stability of the téstte Smith, 2001: 175; 2005b: 102, 105, 107, 108,. 166)
However, when key government documents | will examine were challenged or mobilised in
ways that did not serve ruling relations, they were removed from public access, altered or
replaced in ways that ensured thefgre¢conti nued
approach to kangaroo management. This is significant as it unsettles the assumed stability of the
text that is inherent in many institutional ethnographies. | will expand upon this in section 3.2.1.

Hastings and Mykhalovskiy (202Bave encouraged institutional ethnographers to

move beyond the tendency to focus on single institutions. In this thesis, | trace how processes
and practices across different arms of the ACT Governomitibued to strengthéng ruling
relations by maintaining the governmentds pre
Although my research did not commence as a Political Activist Ethnog(Bgti), it
nonetheless contributes unigue insights to this fisddwith IE from which it arose, PAE
generates knodgefor, notabout people However, PAE extends this workmap social
relations to produce knowledge that may improve the effectiveness of activists' (Eftdlest
al., 2024: 4; Frampton et al., 2006b: Byvill expandhow my work contributes to multiple

institution ethnography and the resonances it has withiRAEction 3.2.2.

1.4.3 Extending how research intdhuman conflicts over wildlife managementis
conducted

As | discussed in section 1.1.2searchinte subfi el d of O6human di mens
overwhelminglyquantitative Vaske et al. (2006¥entified asmallminority of articles in the

leading academic journal in the field, tHaman Dimensions of Wildlifevhich employed

qualitative methodsAn attempt was made to address this with a special issue reporting the
results of the Owi | d(seeDayeretall 2006¥; Jacobs, 2007, at i ons 6
Kaczensky, 2007; Raadik & Cottrell, 2007; Tanakanjana & Saranet, 2007; Teel et al., 2007,

Zinn & Shen, 2007)No further articles were published ortbpic. Qualitative research
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continues to be minimally found inthejourmrah d has been positioned as
met hodé that is often Or esi(seeRedkéretly, 208503981a n d i
Frank et al., 2025: 378; Wallen et al., 209w etimographies have been published in the

journal to datgsee Davie et al., 2014; Snodgrass et al., 208y yesearch demonstrates the

rich insights that are produced through It would not be possibl® capture the data | have
collectedthrough quantitative research methods.

The qualitative approach necessitated by embracing the IE ontology has enabled me to
collect data that elucidate the multiple causes and complexities of entrenched conflicts over
kangaroo management. Including the ACT Government in the scope of my ralbeanicates
the institutional processes that served to up
kangaroo management in the face of contradictory evidence while suppressing opposition and
criminalising dissent. | provide a detailed analysis of hoeregts were legitimised and
delegitimised in ways that benefitted the ACT Government, from the process of identifying the
causes of the ecological problems that needed to be addressed to the sweeping changes made to
theNature Conservation Act 198Blany governmental decisions which inflamed the conflict
would not have been apparent in 6human di mens
compliance with a particular management intervention through behavioural change using
educational programs, econ@nmcentives or disincentives and other medrgese insights
provide a compelling reason for those working in the field of human conflicts over wildlife
management to recognise the importance of incorporating the management agency into the
scope of their research, as well as the insights gained from qualitatisecheaadE, more

specifically.

1.4.4 Scholarship in socio-legal sudies and Science and Technology Studies

My thesis has much to offép aligned fields, including Science and Technology Stud&s)
sociclegal studies, critical studies of law and bureaucracy, as well as to professimiats

lawyers, social justice advocates, and policymak&Frs scholars may be interested in how the
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specific frames of O6best sciencebo, 6scienti fi
reinforced through the ACAT hearings and related policy processes legitimised the positioning
of kangaroo grazing, not human activities, as an ecologichlgmo The methods | employ
from IE illuminate how such terms were defined in ways that served ruling relations and
constrained democratic participation.section 3.5.2, | will highlightite narrow representation
of expert witnesses in terms of gendecgerand clas$-eminist STS scholars have long studied
such constraints on inclusion
Scholars and professionals in fields related to law and justice who are interested in
changing discriminatory and exclusionary institutional practices may find this research useful.
Such practices are evident in the frames the ACAT panel members matalidedtify the
6right witnessesd (Chapter 5) and the evidenc
demonstrate how the decisions served the priorities of the ACT Government and others with
aligned economic interests. | traced how the whollysediNature Conservation Act 2014
served to suppress conflict and criminalise dissent, and how both Stefaniak and Corbell
presented thenelateddecisions as being in the interests of all parties and extending public

participation (Chapter 7).will discussthis furtherin section 3.5.3.

1.5 Thesis structure

My thesis contains seven further chapters. In Chapter 2, | provide background information on
how human disagreements over wildlife management have been approached in the literature and
about the specificontestatios over kangaroo management in the ACT. | explain why
broadening the scope of studies into human conflicts over wildlife management to include the
management agency is critical to achieving a more holistic understanding of such issues. In
Chapter 3, I willdiscuss IEincluding how | grounded msesearch in IE, the challenges |
encountered with the data, how | addressed ttieskenges, and the limitations of my research.

From 2007 onwards, the ACT Government claimedkfilidg kangarooon public

landwashecessary to address or avert ecological degradation. The first step in addressing any
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environmental challenge is determining the nature of the proteighes, 2007)in Chapter 4,
Il will survey the scope of the tribunalds ass
in the sites under consideration. | argue that the constrained range of potential causes permitted
to be considered in the hearings greatipactedthe ability to identify the problems that needed
to be addressed and narrowed potential pathways for their solution. | do so with reference to
Dorot hy (1%8 ¢ bhtotuitn gp rkeomess Ga,n d 2B Gah egpdtsi at i on
erasured a@AM7)dMonbkchepdédbkiticsd to illustrate h
degradation were removed from consideration, thereby limiting discussions to how many
kangaroos to Kkill.

Having established the causeegblogicaldestruction at the sites in question, the
ACAT panel members had to assess the knowledge bearers presented before themyillvhich |
examine in Chapter 5. | will map the processes the ACAT panel members developed to
determine who qualified as expert witnesses t
(1978)work on the development of social rules, which establishes the membership criteria for
specific categories and authorises the version of such rulemaking. | trace how the ACAT panel
members developed rules to consstér uacntd tahpep |dieevd
rules to authorise their decisions. | will show how they achieved this by creating and applying
the ACT Civil and Administrative Tribunal (Expert Witness Code of Conduct) Procedural
Directions 2009see Crebbimtal, 2009t o i dent i fy the O6right witne
guidelines were unevenly applied to the witnesses of the respondent (the ACT Government) and
those presented by tla@plicants (théhree community groupsThis constructedCT
Government senior ecologist, Dr Don&ligétcher as the exemplary withess and displaced those
presented by the applicants as ineligible.

In Chapter 6, | probe how the ACAT panel members assessed the evidence by
empl oyi n@OO&jdiatteiiitasct sequenced as we(ROl5)as Kameo
Onegotiati on erevakng diseodrse ofikilirgy kangarods foeconservation
purposes, | limit my discussion to how the ACAT panel members assessed the evidence that

kangaroo grazing has deleterious impactthosatened species and ecological communities. |
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follow how this information was presented in the Draft ACT KMP (text), was discussed in the
2009 ACAT hearing (actgndwas edited to form the final version of the ACAT KMP (text). In
doing so, | illuminate how the comments made by the dissenters on the Draft ACT KMP were
used by government staff to further the ACT
management andisempower the projects of its detractdithen show how these processes
were repeated in the construction of other government dotame

In Chapter 7, | pan out to consider the accountability cirtiisyovernment staff
engaged in to uphold the ACT Governmentdés <c
predominantly omow theyfacilitated public participation. | begin by exploring how, during the
ACAT hearingsthe presidents held themselves accountable to the principlesACHKE Act
2008 I then trace the path from President St
changes were presented and defended in the ACT Legiskdsembly by the then ACT
Government Minister for the Environment, Simon Corbell. Corbell, in turn, held himself
accountable when introducing the wholly reviggdT Nature Conservation Biih 2013 and
2014 by explaining how it conformed to the requirements oAtB€& Human Rights Act 2004
Despite presenting it as enhancing public participgsere Corbell, 2014c: 11; Rattenbury,
2014: 4242)1 show how the new Act foreclosed democratic processes and criminalised dissent.

| conclude my thesis in Chapter 8 by drawing together my discussions from each data

chapter to detail how the ACT Government pr
dissent from 2015 onwardsee Gordon et al., 2021: 128) doing so, | highlight how the
process of progressively determining the cause of ecological damage, preferred witnesses,
preferred evidence, and the boundaries of democratic processes cemented a new knowledge

regime(see Campbell, 2014: 6&8)hich has a broad reach throughout and beyond the ACT.
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2.1  Managing kangaroos and human conflicts over kangaroo
management in the ACT

In a world where biodiversity is threatenec
story6 regarding conservation outcomes. I n
jurisdiction to receive a World Wildlife Fund for Nature (WWF) triffle-ating for its

nature conservation estate in terms of its rated comprehensiveness, extent and standard of
managementACT Government Environment and Sustainable Development Directorate

(2013: 2)ACT Nature Conservation Strategy 2023,

The Australian Capital Territory (ACT) Governmeakes pride in its efforts to conserve the
natural environment, asted in its Nature Conservation Strategy above. It continues to be
attentive to monitoring environmental degradation and, where possible, averting future
ecological declingdsee ACT Government Office of the Commissioner for Sustainability and the
Environment, 2024)In the same year the ACT Government was awarded its-&ipding
from the World Wildlife Fund for Naturét launched its new approach to kangaroo
management, beginning widtm initial plan to kill 470 kangaroas the Belconnen Naval
Transmitting Station (BNTS)see Fletcher, 9/7/2013, Recording 2, 1:15t5156:45) The aim
wasto reduce kangaroo grazing, which was believed to threatemtfangered lowland native
temperategrasslandcological community anavb endangered species found thergiolden
sun moths $ynemon planaand Ginninderra peppercresepidium ginninderrenggCooper,
2008; O'Flynn, 2007)This was met with intense public opposition that attracted international
media coverage and the support of celebritreduding Sir Paul McCartnefsee Squires,
2008b) This was followed in 2009 byman to kill 7,000 kangaroos at the Majura Training
Area (MTA). The Commonwealth Government Department of Defence owns both sites in the
ACT. (Refer to Map 1.)

Representatives of a community group, Animal Liberation New South Wales (NSW),

chall enged the ACT Governmentbés decision to i
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MTA. They did so by applying to the ACT Civil and Administration Tribunal (ACAT) for a
review of the Conservator of Flora and Faunab
decisions to issue a licence to kill kangaroos. Two other community growjs aonch
similar challenges in 2013 and 2014.

In this chapter, | contextualise the human conflicts over kangaroo management in the ACT
and the academic approaches applied to make sense of similar ismgsin section 2.2 by
providing an overview of the ACT regarding its biophysical and climatic features; kangaroos
and other native fauna, flora, and ecological communities; and humans in terms of land use and
demographics. In section 2.3, | discuss the copteary history of human conflicts over
kangaroo management in the ACT. | pan in to explaérkey events between 1994 and 2006 to
establish the foundation for the period | focus on, which is 2007 . | survey the main
interventions made by the ACT Government to address the human conflicts over kangaroo
management and the work conducted by lay and academic dissenters over this period. | sharpen
my focus in section 2.4 to consider one facet otcthlict, which is the focus of my thesis:
how the contestations played out in the ACAT. | will also discuss why the ACAT was created

and describe thieey processes associated with administrative reviews

2.2 Characteristics of the ACT

2.2.1 Kangaroos, threatened species and the biophysical features of the
ACT

My research focuses specifically on the ACT #masurrounding areas of NSW (refer to Map

1). The ACT is a temperate area comprising roughly 2,352 square kilometres (581,192 acres),
60% of which is mountainous or hilly, with the remainder being more undul@t®g/

Government Office of Environment and Heritage, 2084ich topography, as well as the small
size of the sitewhere kangaroos are routinelyi&d, has precluded conducting aerial surveys,
which is the most common method useddantkangaros and estimate thepopulation
density(Fletcher, 2006a: 185; Frawley, 2010: 148)e ACT Government Parks and
Conservation Service manages almost 70%hefand in the ACT, and 80% of the ACT is
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comprised of
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properties in various stages of rehabilitatiand many continue to be grazed by sheep or cows.
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depicted in Map 1.(Source: Australian National University CartoGIS College of Asia and

the Pacific. Date: 14 December 2016.)
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There are currently 59 surviving macropod species in Australia, with four others known to
be extinct(Eldridge & Coulson, 2015: 630The macropods endemic to, and currently found in,
the ACT include eastern grey kangaroos;medked wallabiesNotamacropusufogriseus,
swamp wallabiesWallabia bicolo), and common wallaroo®©éphranter robustysin 2019,
the taxonomy of macropods was reclassified to move the subger@satufanterand
Notamacropuso the level of genu@epartment of Climate Change, Energy, the Environment
and Water, 2024aRs such, the papers | ¢itehich were published before 2018fer to the
previous classification system

Kangaroos have predominantly bemceptualiseds being either pests or resources,
generally being seen as resources by the commercial culling industry and, to a lesser extent,
tourism industries, and as pests in terms of environmental conservation, agricultural interests,
and urban and infrastructudevelopment and maintenan@see Croft, 2000; Grigg, 1996)s a
result, much research has been conducted on thenfenopodspeciesnostfrequentlykilled
for commercial purposeth NSW, which completely surrounds the ACT, these species include
eastern grey, western grey, and kadgaroosas well as wallaroo®epartment of Climate
Change, Energy, the Environment and Water, 20Z2t@vious research on western grey
kangaroos and red kangaroos, depicted in Photog6aqing7, has been crucial to the
construction of knowledge about eastern grey kangaroos. These kangaroos are not endemic to
the ACT. With distributions throughout Australia more extensive than that of eastern greys,
shown in Photograp&for comparison, such research has often occurred in arid anéhgdmi

areas.
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Photograph6: A western grey kangaroo

(Source:DXR (n.d.) reproduced under Creative Commons licence CC BGA 4.0)

Photograph7: Red kangaroos

(Source:xopherlance [sic] (see Lance, n.d.) reproduced under Creative Commons
licence BY-NC-ND 2.0)
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Photograph8: A male eastern grey kangaroo in The Pinnacle Nature Reserve, ACT

(Source: K. Varvaro, 9 July 2014

Hi storical agricultural practices flara,d t he AC(
fauna and ecological communities. Each year, the ACT Government releases a State of the
Environment Report, and most measures reflect a progressively grimmer picture of biodiversity.

In 2023, for example, eight species of native flora and fauna weredisteritically

endangered, 21 were endangered, and 28 were considered vul(@@blBovernment Office

of the Commissioner for Sustainability and the Environment, 2024: B66yeen2019and

2023 an additional six speciegereadded to the threatened species list and three species were
ascribed a higher threat staf@sCT Government Office of the Commissioner for Sustainability
and the Environment, 2019: 206)

The two main endangered ecological communities implicated in this issue are the critically
endangered lowland native temperate grasslands and the endangered yelbWwbhok e | y 6 s r ed
gum grassy woodland&(calyptus melliodorandEucalyptus blakelyrespectively)

(Australian Government Department of Environment and Energy, 2016; Environment ACT,

1999) One exampl e of tthnperdapdsdand id Mularggamn @rasslandsi v e
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Nature Reservavh i ¢ h , as with many of the ACT&6s other
in size by the development of residences and a shopping @eaotréord et al., 2005: 55ps is

shown in Photograp®.

Photograph9: Mulanggari Grasslands Nature Reserve

(Source: K. Varvarpl3 July 2014)

One example of t-Bealhk€Mp&syreéd ogvumogr assy wood!|
Woodland Sanctuary, which is the largest and most intact area of publicly owned woodland of

its type in AustraligACT Government Parks and Conservation Service, 201 woodland

comprises over 40% of a continuous area of nature reserves that also includes the Mulligans Flat

and Goorooyarroo Nature Reserves. The Woodland Sanctuary is separated from the latter by an

el ectrif iped od Hrakshic ®da, n.d:b), as is depicted below in

PhotograpH.0.
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Photograph10: Mulligans Flat Woodland Sanctuary

(Source: K. Varvarpl6 October 2016)

These ecological communities arrived at their precarious state through habitat destrtluion,
development, changes in the uses of rural land, poor weed management, and firewood and other
timber cutting(ACT Government Environment, Planning and Sustainable Development

Directorate, 2018; see Environment ACT, 2005)

2.2.2 Humans in the ACT
In this section, | provide a brief history of land use in the ACT to the pofetdefation in

1901. | do this to contextualise the unique
catalysed a complex and continuing relationship between former landholders, lessees, and the
government. Appreciating these characteristics helpaderstand the tensions that have arisen
regarding kangaroo management. Canberra is the federal capital of Australia and is a self
governing citystate that occupies a sinaért of the ACT.

European invasion of the area began in 1820, with the first settlement established three
years later (Fitzgerald, 1987:6). Efforts to turn the area into pasture lands biophysically
decimated it, with native animals being extensively slaugh{&@edmack & Shumack, 1977)

The ensuing land clearing and destruction caused by thénbaxe:d sheep and cows was

environmentally catastrophic, contributing to extensive extinciiges Caughley, 1987b:,4)
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the consequences of which are still being grappled with today.

In 1888, the centenary of the British invasion catalysed calls for the federation of the
colonies and the need for a new cagif@izgerald, 1987: 982). By 1900, the area had become
established in wool and grain productias well as the breeding of horses and c@\edional
Capital Authority, n.d.:2) On 1 January 1901, the nationds ¢
(Fitzgerald, 1987: 92)n 1908, the Seat of Government Act identified what would come to be
known as 6Canberradé as the chosen site. I n 19
the federal governmefiieadon, 2013)

When the ACT was established in 1911, land could be occupied under a leasehold
arrangement as ayea geriodgpunforidet al,2@04: 18 Erakine92013)
The Vigilance Associatiofl1911)was formed to present the interests of the disenfranchised
former freehold | andowners to the fedeeal gov
ACT Rural Landholders' Association (202f)aintains a close relationship with ACT
Government representatives who were and remai
expectations. This is reflected in government documents and in the deliberations of the
associated tribunal hearinfgee ACT Government Parks and Conservation Service, 1994; ACT
Kangaroo Advisory Committee, 1996b; Stefaniak, 5/6/2009, Recording 1-33:63)

In 2016, the ACT had the fastagiowing suburbs in Australia, with a population
increase of almost 130% in one year in some dka®mans, 2016)The average distance
Canberrans live from a park, reserve or forektss than one kilometrand it is estimated that
no resident lives further than 3.5 kilometres from these &f¢aE Government, 2021)n
2023, over 80% of Canberrans reported spending time in parks or nature reserves in a typical

week(ACT Government, 2023)
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2.3 Human conflicts over kangaroo management in the ACT:

1994712017

My thesis predominantly focuses on a period that encompasses the implementation of a new
approach to kangaroo management in the ACT. Figure 1 depicts the development of this new
approach on the leftand side of the vertical dotted line and its implem@nab the rightl

position this new approach to kangaroo management in the ACT as commencing with the
announcement of thaan to kill kangarooat the BNTS in 2007The period upon which |

focusis indicated by the orange circles in Figure 1 and &ntlsthe publication of théNature
Conservation (Eastern Grey Kangaroo) Controlled Native Species Management Plén 2017
(hereafter referred to as th@ntrolled Native Species Management Plzee ACT

Government Environment Planning and Sustainable Development Directorate, 20d/@yer,
human conflicts over kangaroo managentsie back much fartheln this section, | will

explain the different branches of the ACT Government responsible for aspects of kangaroo
management in subsection 2.3.1 and the role of advocacy in subsection 2.3.2. In subsection
2.3.3, I will discuss how a new approach to kangananagement was developed from 1994 to
2006. In subsection 2.3.4, | will trace how the new approach was progressively implemented

between 2007 and 2017.

2.3.1 Relevant sections of the ACT Government
Monitoring and ideally averting ecological degradation in the ACQRisied out through the

ACT Government's Environment, Planning and Sustainable Development Directorate, a large

and complex government department comprisivgarms. As its name suggests, one arm

focuses on the environmenthile the other focusem planning and development. Up until a

recent restructurinsee ACT Government, 2024) t he arm t asked with del
environment outcomesd was split into an OEnvi
Sustainabil ity Dirvesspoomnsdi.bl|Teh ef ofrordnheerr iwtaasge, cc

conservation policy, catchment management and water policy and environment protection
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Figurel: Kangaroo management in the ACT (1992017): Key documents and events
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policy, and includes the ACT Parks and Conservation SE&rACET Government Environment,
Planning and Sustainable Development Directorate, 2@i5)ng the period under study, the
Conservation Research section of the Environment and Sustainable Development Directorate
was responsible for researchkangaroo management, and the Parks and Conservation Service
conducted therocess of killing the kangarodehe Conservator aimed to halt or slow down
environmental degradation by issuing licences that authorised the killing of kangaroos.

The Office of the Commissioner for Sustainability and the Environment functions as an
independent statutory bodyhich was established by the ACT Governm@ammissioner for

Sustainability and thEnvironment Act 1993The functions of theommissioner include:

1 Investigatingcomplaintsabout the management of the environment by the ACT
Government and matters pertaining to ecologically sustainable development within
the Territory,

1 Conductingnvestigationsas directed by the Minister

1 Conducing investigations on their own initiative regarding the actions of an ACT
Government agency Owhere those actions wou
environment of thé C T, @nd

1 Delivering the State of the EnvironmdReports(ACT Government Office of the

Commissioner for Sustainability and the Environment, 2023)

While successive Commissioners have engaged in all these activities related to kangaroo
management in the ACT, | will focus on two reports prepared by Commissioner Neooper
(2008, 2009bunder the direction dhe then ACT Government Minister for the Environment,
Water and Climate Changégn Stanhope. Determinations of human conflicts over kangaroo
management have taken place within the ACAT, which is a part of the ACT Government

Justice and Community Services Directoi@ee ACT Government, n-8). It is alsothrough
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https://envcomm.act.gov.au/wp-content/uploads/2021/11/Commissioner-for-Sustainability-and-the-Environment-Act-1993.pdf
https://envcomm.act.gov.au/wp-content/uploads/2021/11/Commissioner-for-Sustainability-and-the-Environment-Act-1993.pdf
https://envcomm.act.gov.au/complaints/
https://envcomm.act.gov.au/investigations/

this Directorate that protestenave beemlisciplinedby ACT Policing,the Magistrate€ourt

andthe Supreme Court

2.3.2 The role of advocacy
Those who have appeared publicly to chall enge

management represent the spectrum of expressions of dissent from conservative to radical. They
ranged from academics whose work directly related to kangaroo managemikzmit

physiology to activists who ran into nature reserves at the sound of shooting and attempted to

stop the killing. Their tactics and strategiesiedwidely andoften conflicted, causinfyiction,

fractures and alliances. In my previous reseat@hradical activists were the only dissenters to
identify with a specific category of activism
6radical 6 for analytical purposes, the differ
and complex than cabe representedith simplistic categories.

The more conservative dissenters had the social capital to enable them to secure
meetings with the Commissioner of the Office of the Commissioner for Sustainability and the
Environment(as with Tayloret al, 2013)with one being the editor of a local newspajzee
Taylor, 2010, 2017More moderate dissenters engaged in lobbying, protests and/or civil
disobedience but publicly denounced the property destruction that was attributed to the activists
(as with Soxsmith, 2014, 2015, 2016bheir stance on vandalism was crucial to maintaining
their public image, garnering public support, and energising the substantial lobbying they had
conducted.

Most of the radical activists salientified as such and as anarchists who were
committed to the abolition of all systems of oppression, including but not limited to nonhuman
animal exploitation, as discussedBgst (2007, 2009And othergsee Nocella Il et al., 2015;

Pellow, 2014, Springer, 2021)he beliefs and work practice§some radical activis@ligned
with the Animal Liberation Front, a leaderless resistance movement that holds economic
sabotage and property damage as one of their core tgaticsal Liberation Front, (n.d-3).

These activist§ uncti oned i n small, |l eaderl ess and aut
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spontaneously and fluidly in response to the circumstances (f@@edornegger, 2012: Z&).
In 2005, the U.S. Government designatedXhienal Liberation Front a terrorigfroup(see
United States Senate Committee on Environment and Public Works, ¥00% members of
the Animal Liberation Fronhave claimed responsibility for extensive property damage in
Australia and overseas, it stakeralonpcesssgynt s have a
precautions against harming any animal, human anchnomm gseeAnimal Liberation Front,
(n.d.}b). Some radical activists spoke publicly about their actions and defended property
destruction, mai ntaining a commitment to nonyv
human or othéithari humananimal(as with Drew, 2014; Drew, 2015a, 2015c)

In 2012 and 2014, ACT Government representatives blamed activists for the extensive
property destruction of government buildings and vehicles, fences surrounding nature reserves,
and research structurésee Belot, 2014, Iglesias, 2012, 2014c; Knaus, 2@@ffiti and
online posts suggest they were responsible. For example, one of the vandalised government
vehicles (see Photogragh) was tagged with the logo of the Animal Liberation Front (see
Image 1), and some of the acts of vandalism were reported on the website of the Animal

Liberation Froni(2014a, 2014b, 2014c)

Image 1: The logo of the Animal Liberation Front

(Source:SlimVirgin (2007) reproduced under Creative Commons CCO Licencé
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Photograph11: The Animal Liberation Front logo graffitied on a vandalised vehicle

(Source: ElesaKurtz (2014a) reproduced under an open licencgsee Copyright Agency,
2024).)

In terms of advocacipn support of killing kangarogs group of scientists formed the
Li mestone Plains Group in 2007 to support the
kangaroo management. While Dr Da@torthouse (200 ppear ed i n the medi a
spokesperson, it was not noted that from 1994 until his retirement in 2007, he had been the
senior manager of WildhfeRege@rdandbionitaingtmtemhithvas
responsibldor advisingthe Conservatoasto the needto kill kangarogin the Territory (see
ACT Governmentn.d-a; Shorthouse2023) Three years later, theustralian Wildlife
Management Society held a symposium on O6Resea
video recorded the presentations. ACT Government senior ecologist Dr Bdetaluer (2010)
deliveredgpaper &ntenhkcedadvocacy and the ACT kangar
highlighted the benefits of having an external group, such as the Limestone Plains Group of
scientists, which largely supported the ACT Government's positiiilioig kangaros. He

noted the ACT Government S invol vement in the

from outside the government, Limestone Plains Group was fantastic and anything we did to
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encourage it to form, not that | would ever a

(see Fletcher, 2010: 30:53.:11) A subsequent journal article Fletcher coauthored obfuscated

the relationship between t himpogantdagtprinand t he AC

overcoming this challenge [resistance to the culling program] was the formation of the

ALiIi mest one Gr dased&cientibts aBdiconsezvatioragroup representatives who

provided supportive c¢omme (Gordanetal,i202tt 22@) e ndent of
Having discussed the sections of the ACT Government associated with kangaroo

management and the widanging ways people have acted as advoaatése issuel will now

di scuss the period preceding these events to

approach to kangaroo management was developed.

2.3.3 Developing the new approach to kangaroo management: 1992006
A new approach to kangaroo management developed throughout the 1980s, led by ecologist Dr

Graeme Caughlefsee Caughley, 1987as depicted on the ldffand side of Figure 1. This
occurred concurrently with ongoing human conflicts over kangaroo management in the ACT
(see ACT Government Parks and Conservation Service, 199%h&ACT Government Parks
and Conservation Service (1994sponded by publishing a report on kangaroo management. It
also formed thCT Kangaroo Advisory Committee (1996a, 1996b, 199fich produced
three reports that were informed, in part@Ggughley's work
Rapid changes in environmental knowledge in the early 2000s led to a shift away from
the management of single species to management at the ecosystdset@denmayer et
al.,2007) This process identified O6prioritydé speci
resources would be directed to achieve the Om
(Dunfordet al, 2004: 1) Action plans were developed, the key ones for my research being
Dunf or d(2084)Woadlandé fewildlife: ACT Lowland Woodland Conservation
Strategy. Action PlanNo.Z7h er eaf t er rWobdamdrSeategy) o aas Dhaef ér d
a | (2@0S)A Vision Splendid of the Grassy Plains Extended: ACT Lowland Native Grassland

Conservation Strategy. Action Plan No.C&h er eaf t er rCeakstandrSeategy) o as t h
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Although it is not central to my research, the key texts | examine also meimiermans et
a | (2@0%¥)Ribbons of Life: ACT Aquatic Species and Riparian Zone Conservation Strategy.
ActionPlanNo.29 her eaf t er rRe fpearrri eadn). TBeGreasianeaghyed 06
Woodland Strategiesere drawn upon heavily in shaping understandings about kangaroos and
their management in the ACT, either by endorsing or critiquing the knowiedgeontaied

The ACT Kangaroo Advisory Committee (1997: ¥gged the need for a model to be
developed that would predict kangaroo population densities and could be used to guide
kangaroo management in the ACT. This led to the ACT Government funding doctoral research
conducted byletcher (2006a:-2) e n t i Ropulatibn dynamics of eastern grey kangaroos in
temperate grasslandsé. The new approach to ka
FIl etcher6s doctoral t h edmntial plante kilt 470 kdantpaosathen o unc e m
BNTS in 2007(see Fletcher, 9/7/2013, Recording 2, 1:15t516:45) | will pick up from that
point in section 2.3. 4. (dectioni2B.B.Iwhiohnwasdi scuss Ca
foundational to kangaroo management in the ACT throughout the (88fon 2.3.3.2)and
Fl et ¢2005a: i®)doctoral research, whickas conductetletween 2001 and 20@gection

2.3.3.3)

2.3.3.1The1980s9 ¢ 2 NG G IJ! Kkt AN Y WY MR #®d auuse | | ' RU

Caughley worked for the Commonwealth Scientific and Industrial Research Organisation

(CSIRO) in the ACT and studied the local kangaroos at the population level. He is widely

regarded as the progenitor of the dominant paradigm in contemporary macropodmeamtag

(see Fletcher, 6/6/2014, 1:52:464:28; TyndaleBiscoe, 1999)Caughley (19764leveloped a

Oher bvievgoerteat i ondé model to better wunderstand th
temperaturey e get pasbnonr e6bi omassdé) and kangaroo popu
of agronomy, a model was developed for the animduistrial complex to maximise the

production of pastutevhich, in turn, would maximise the number of animals raised for

sl aughter from a given area of | and. Central
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whichCaughley (1979: 20 ef i ned as O6an equilibrium between

index the position of that equilibrium by

i ts

contextsCaughley (1979:%)i dent i fi ed this as the O6economic

the agroeconomic model to apply it to ecologi

car ryi ng(Caughlpyal®19:ty. Bhis enabled the model to be applied to managing
native herbivores in parks and nature resefses Caughley, 1976; Caughley, 1979, 1987a)
Centrally positioning agriculture as the frame through which to view wildlife management has
reinforced the historical construction of kangaroos as either pests or reqsaeces
Cunningham, 1981)hey are regarded as pests wit@y eat crops or aperceived to
compete with marketable animals for vegetatamdasresources when theyrekilled and sold
for theirflesh as human and pet foadd for their skins

Caughl eybdés model was n,butwasciobelytiedtoangdi r e d
supportive of the commercial kangaroo culling indugBgughley, 1983; Caughley & Grigg,
1981; Caughley et al., 1977; Shepherd & Caughley, 188YWwas a strong and successful
advocate for the exportation of kangaroo n{gghdaleBiscoe, 1999)Key ecologists who
support the killing of kangaroos in the ACT are also strong advocates for the commercial
cullingindustymor e br oadl y and f ooperationgmto grdfitadlemi ng t
venturegsee, for example, Cooney et al., 2009; Read et al., 2019; Read et al., 2021; Wilson,

1975, 1988, 2004, 2018b)

2.3.3.2 The 1990s: Initial responses to conflicts over kangaroo
management

In Australia, the bulk of the responsibility for wildlife management lies with the states and
territories. The federal government addresses matters of national significance, such as
threatened and migratory species. In the ACT, wildlife management wasypnaahtly,

although not solely, guided by th&ature ConservatioAct 1980 The ACT Government

reported receiving complaints fromrall e s sees since 6at | east t
grazing(ACT Government Parks and Conservation Service,1994:4) n r esponse,
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rangersé estimated kangaroo numbers and a pro
as compensation from 197ACT Government Parks and Conservation Service, 1994. 4, 8)

Although their methods were not reported, the cost of the rangers' eféardeemed to exceed

the rebates issuedls a resultthe field estimates were discontinued in 1994 the rebate

0r emai n EAEGT GovemmeantdPéarks and Conservation Service, 1994: 4)

Lessees sawhe problemshey believed to bassociated with kangaroo grazing as being
exacerbated by the creation of reserve areas, although no studies were conducted to investigate
suchclaims (ACT Government Parks and Conservation Service, 1994n 4¢sponse to the
conflicts over kangaromanagementhe then ACT Government Minister for the Environment
Bill Wood, requested thACT Government Parks and Conservation Service (1994: 1)
investigate the situation and develop policies to manage rural lands in the ACT sustainably. This
report marked the beginning of the ACT Govern
human conflicts over kangaroo management in the ACT, as is indlmatbd blue circle in
Figure 1. It was responsive to how rur al | ess
kangaroo grazing to be the cause of economic loss, but the report did not cite any €s&kence
ACT Government Parks and Conservation Service, 1994: 2, 4, 5)

In September 1994, the AQ3overnment issued appralg tokill kangarooson rural
leasesbutlater that yeareversed that dedin after sustained public objectiaria 1995 the
incumbent Liberal government established Ali&T Kangaroo Advisory Committee (1996b: 1
4) which recommended reinstating apyats to kil kangaroosas 6 damage mitigati o
amedt o 6relieve undesired ec o (saemiavdey,@0310:858)c i al e f
Theterm6 d a ma g e mvagused thrbughmut government documents up until @&E
ACT Government Parks and Conservation Service, 1994; ACT Kangaroo Advisory Committee,
1996b; Frawley, 2010Afterthist he ter m éconservation cullingb

The intensity of conflicts over kangaroo management prompted the ACT Government
to develop a more informed approach to macropod managé¢AEhtKangaroo Advisory
Committee, 1996b:-8). The ACT Government established the ACT Kangaroo Advisory
Committee in miell995(1996a, 1996b, 1997¢ommissioned a study into kangaroo densities in
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the ACT (see Freudenberger, 1996rknowledgedhatfurther research needed to be

conducted, and made numerous recommendations to improve the management of both

kangaroos and the associated human conflicts over their management. The commissioned study

by Dr David Freudenberger, a senior research sciertist the Division of Wildlife and

Ecol ogy within the CSI RO, was entitled O0Densi

and nature reserves in the ACT during Novembe
Like other commissioned studies that would folla@e Hodgkinson, 2009: 6; Mcintyre

et al., 2010: 33333), the project was organised at short notice to be conductetiyint ime

frame and with limited funding. As sudireudenberger (1996:48 did not have the measuring

devices required for the task @obal Positioning Systefand a prismatic or laser rangefinder)

and had to 6eyeball 6 the distances and angl es

While it is beyond the scope of this chapter,

the recommended practices farch an investigatiofsee Anderson & Southwell, 1995: 857;

Buckland et al., 1993: 22225, 319, 33%; Nussbaum, 2006: 311; Southwell, 1994: 349)

contrast to the estimated kangaroo population densities obtained in other (steeli€sulson,

1993; Jarman & Taylor, 1983; Southwell, 199&eudenberger (1996: 8und those obtained

throughout the nature reserves in the ACT to

A

popul ation el sewhere in Australiab.

2.3.3.3200012006: Fletcherand the new approach to kangaroo
management

The aforementioned shifts in environment al t h
species and ecological communities. Neethods were developed to better understand

kangaroos' relationships with vegetation, rainfall, and temperature, afenhtiy ideal

kangaroo popul ation densities. Fletcher was i
O0her bvievgoerteat i ond model as a foundation for his
served as a bridge between the development of a new approachdookamgnagement and its
implementation in the ACT, as illustratedn Fi gur e 1 .ainfedtect cher 6s t hesi
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increase knowledge of population dynamics of eastern grey kangaroos in temperate
areas by estimating the pasture response, functional response and numerical response
equations f or Ca ingradive ynddsl, aifd 2valdabing the pbt@rdial )
for the model to be applied to eastern grey kangaroo populations in temperate

grasslandg(Fletcher, 2006a: 1)

He also aimed to address recommendations made by the ACT Kangaroo Advisory Committee
(1997:12whi ch wurged that Okangaroo management in
scientific methodd and that a model be develo
densities and could be used to guide kangaroo management in th&l&€her, 2006a:-2).

Due to time and budgetary constraints associated with his doctoral resdetcter
(2006a: 183 evel oped a O6novel apparatus to increase
mounting a spotlight, laser rangefinder and compass on the outside of his vehicle and driving
instead of walking to capture dgfeetcher, 2006a: 191Yhewalkedline transect is the
technique widely relied upon in the estimation of kangaroo den@gesClancy et al., 1997;

Coulson & Raines, 1985; le Mar et al., 2001; Southwell, 192dhducting a line transect in a
vehicle, as Fletcher had done, was subsequently criticised in a review commissioned by the
ACT Governmen{see Parkes & Forsyth, 2014: 28) it can provide highly biased population
estimatesMarques et al. (2013: 66, 7fdund that conducting a line transect along certain
featuressuch as roads or riveras would be done when using a vehildd,to biased distance
sampling estimates if the animals of interest are attracted to or repelled from such features. The
resulting density would be overestimated in the former scenario and underestimated in the latter
(see Marquest al, 2013: 77) While they provided a workaround for such concerns using

Global Positioning Systenelemetry(see Marquest al, 2013: 7778), Parkes and Forsyth

(2014: 23)positioned it as being logistically and financially prohibitive for regular application

in the ACT. This is important to note as the kangaroo populafieteher (2006a: ivitudied at

three sites 6were found to have the highest d
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discussed in section 2.3.3Rxeudenberger (1996: 8imilarly found kangaroo densities in the

ACT to be o6greater than that reported for any
However, both Freudenberger and Fletcher employed improvised measuring equipment and
methods that compromised the resaltsording to théield's standards, d$havecited.

Shortly after the pubACTGavernneentarmduncédliite t cher 6
intention to kill kangarooatthe BNTSF| et cher assi sted Frawley by
contributing to drafting the ACT Kangaroo Management Plan (ACT K{g&@ Fletcher,

2/6/2009, Recording 3, 1:00:41100:51; Frawley, 2010:vi) Caughl eyv¥weasg &thatribo vd
model would become the model upon which kangaroo management in the ACT was based

(Fletcher, 2006a; 2014: 888; Frawley, 2010: vii, 3@7, 56, 103, 134, 157)n addition to

Fl etcherodos thesi s, a number of other key docu
KMP, including theGrasslandandWoodland Strategieg®unford et al., 2004; Dunforei al,

2005)and, to a lesser extert,Planning Framework for Natural Ecosystems of the ACT and

NSW Southern Tablelan@iBallding, 2002: 15)Managing native grassland: A guide to

management for conservation, production and landscape protd&day, 2002)andNational

Recovery Plan for Natural Temperate Grassland of the Southern Tablelands (NSW and ACT):

An endangered ecological commur{fiyawley et al., 2006)ys is shown in Figure 1.

2.3.4 Implementing the new approach to kangaroo management: 20Qid
2017

From 2007 to the present day, the ACT Government has maintaatele ongoingkilling of
kangaroos in sizeable numbersie qui red f or O6conservationd purp
grazing reduces the food sources, compromises habitat required by threatened species, and can
cause erosiofsee Fletcher, 12/05/2009, Recording 2, 1:02:42:17; 5/6/2014, 3:40:00

3:40:39) In 2007, the ACT Government announced plansgltkangaros at two sites owned

by the Australian Department of Defence. The first was scheduled to occur in 2007 at the

BNTS, followed by another at the MTA. Intense public opposition and international attention

catalysed a series of reports generated within or cosionesd by the ACT Government. These
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are indicated as O6Commi s s i ohaeddideroeFgaea 1t a;xd ( 2 00 8,

include:

1 Coggeretal.(2007) 6 Ma n a g e me ndlated dnvirenenentplaand @rimal

welfare issues. Expert panel assessmenu gust 20070 ;

1 Peachegtal.(2007) 6 RSPCA investigation into the

Bel connen Naval Transmitting Stationbo;

7 Braidetal.(2008) 6 Fi nal EkkPekFebrReproy t20086;

A (

1 Mcintyreetal.(2008) 6 Bel connen Naval Tmatersagreesssi on S

by members of the two expert panel sd;

9 Cooper(2008) 6 Report on Belconnen Naval Transmi

of the Investigations into ACT Lowlands Grasslands by Dr Maxine Cooper

Commi ssioner for Sustainability and the En

Foll owing Commi ssi oner Coopero6s concl usi
Gover nment 0 iling efd70 &anganvgst thite Bedconnen site commenced on 26
May 2008(see Fletcher, 9/7/2013, Recording 2, 1:15t516:45; Squires, 20084} is unclear
when in 2008 thé&illing of kangaros concluded, aapproximately ten more kangaroos were
killed later thatyear, but the event was not publiciséxkee Fletcher, 09/07/2013, Recording 3,
1:16:291:16:45) In the lead up to thidlling of 7,000 kangaroos at the MTA in 2009, further

reports and plans were completed, including:

1 Braidetal. (200996 Advi ce from,the expert panel 6

1 Hodgkinson (2009¢Future Proofing Natural Temperate Grasslands in urban and peri

ur ban Canberr ab
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1 Cooper (2009b) Report on ACT Lowland Native Grass|
Maxine Cooper, Commissioner for Sustainability and the Environment, 12 March
20Q0and

1 Frawley (20099 ACT Kangar oo Management Pl an March

Draft) 6.

Most of the aforementioned reports were completed by external consgiltahuding Braidet

al., 2009; Braicet al, 2008; Coggeet al, 2007; Hodgkinson, 2009; Mclintyet al, 2008;

Peachet al, 2007) While the firstauthor references give the impression of an array of

consultantsvho prepared the reports from 2007 to 2008st were involved in two to four of

these reports, with only threé the eleven authontributing to a single report. This practice,

whichthe dissenting witnesses nof@d with Fillinger, 3/6/2014, 3:59:54:00:49; Taylor,

4/6/2014, 2:36:42:41:51)hel ped to create the i mphagtsesi on t h

backing of pretty much the enMKvinte,e0l®ci enti fi c
Equally important to consider is the narrow scopthebackgrounds of the external

consultantswhich included expertise in fertility control resea€oulson et al., 2008; Cripps

et al., 2011; Hardy & Braid, 2007; Herbert et al., 2010; Nave et al., 2002; Poiani et al,, 2002)

managing kangaroos as an overabundant sp@esson, 2001, 2007; Lunney et al., 2007,

Morgan, 2008)the lethal management of vertebrate species considered to bBpaists

2008; Lunney et al., 200,Ahe integration of conservation and agricultural praciiBesid,

2008; Cooney et al., 2009; Hodgkinson, n.d.; Mcintyre, 2008; Wilson, 280d)using market

mechanisms to guide kangaroo manager(\&fiison & Mitchell, 2004, 2005; Wilson &

Smetana, 1997Thenarrowed scope applied to government advisors hekfeek what the

ACT Governmentneantoy t he term Obest scienced upon whi

managemenDorothy Smith(1990d: 105highlighted the importance abntextualisinghe

social settings out of whiahiktluoumsnatueht as 6

meanin@left behind through its development
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I n description, whether the informantoés or s
setting. The social relations of which they pagtand which control how they mean in the

setting (where control is a social not an individual process) are suppressed. The terms are

entered into a form of social relation of which the descriptive procegz#tice They

enter trailing a debris of meaning behind tF
when we attempt to analyze the present intimations of its uses in an original and absent

setting. That debris of meaning originates in the social organizatioreltidns of the

settingto be describd: it bleeds properties of that organization and those relations into the

descriptive text.

Hiring advisors whose work resonated with the
preferred approach to kangaroo managereestired the resulting reports would be conducive
to that project.

Both versions of thélature Conservation A¢L980and2014) govern kangaroo
management, human relationships and interactions with kangaroos and other fauna and flora,
and regulate the expression of dissd@thiey also outline which actions taken by ACT
Government staff and which documents they produced may be subject to an administrative
review in the ACAT. ThéNature ConservatioAct 1980enabled the ACT Conservator of Flora
and Fauna to grant a licence undection 104Sect i on 116 and &éSchedul e
Deci sionsd® enabled persons whose interests we
as licences that enabled the killing of kangaroos, to apply to the ACAT for a decision to be
reviewed.

The killing of kangaroos n t he ACTO6s par ks and nature re

private landoecame routinised, occurring annually fr@f09to thepresentday (ACT
Government Territory and Municipal Services database, as cited by Mjadwesch, 08/07/2013,
Recording 3, 00:424:20) FollowingAnimal Liberation NSW's 2009 application, both Animal
Liberation ACT andhe Australian Society for Kangaroapplied for a review in 2013, and
Animal Liberation ACT made a further applicatiom2014. Although both the Australian
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Society for Kangaroos and Animal Liberation ACT were granted standing in the 2013 hearing,
only the former participated in the substantive hearing. The latter withdrew in the interest of
efficiency, as the two groups would deplicating the testimony dhe same witnesses.

In all three administrative reviews, the ACAT panel members upheld the decisions to
issue the relevant licenceskil kangaroos Advice from ACAT President Bill Stefaniak in
2014 contributed to conversations within the ACT Government regarding the need to overhaul
the datedNature ConservatioAct 1980 This led to its being scrapped and replaced with the
wholly revised and vastly expandBidture Conservation Act 2017his, in turn, enabled the
creation of theControlled Native Species Management Pldnlike the ACT KMP, the
Controlled Native Species Management Rlagcuses solely on eastern grey kangaroos and
functionstor espond t o new 6dev the ACp KMPwhishverm o0t covere
categorised as legal, scientific, policy and administrative procedures, social, land use planning,
and a review which | will discuss in section $6CT Government Environment, Planning and
Sustainable Development Directorate, 2017: 4)

This overview of the key events and documents involved in managing kangaroos and
human conflicts over such management efforts reflects only a portion of the enormous amount
of time, effort, and other resources the ACT Governmeninvasted imattempting to quell
human contestations over kangaroo management. | will now explore the key documents

associated with administrative reviews in greater detail.

2.4 The functioning of administrative reviews in the ACAT

2.4.1 The creation of the ACT Civil and Administrative Tribunal

The Australian Government Attorne@eneral’'s Department (n-d) defines administrative law

as the Obordeyg wlfatl easv ¢ chvad r n ang positioms@administiatver ma k i n ¢
reviews of government decisions &avCduacidfey com
Australia (2021: 55t at es t hat the system of administrat.

accountability which protects individuals against unfair and arbitrary use of public power; is
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needed to legitimise and ensure public confidence in government; and enables informed
participation in democratic processeso. I n Au
adjudication are merits reviews and judicial reviews. The former reconsiders whetesion
that has been made was correct or, in the case of a range of possible decisions, preferable
(Downes, 2004: 3)A judicial review is concerned with the lawfulness of the deci@mwnes,
2004: 3) The hearings that are the focus of this thesis are merits reviews.

In the following discussion, | provide the background information necessary to
understand the complexities of the hearings, which | will explore in the following chapters. In
this section, | describe how and why the ACAT was created and the physicaldatroait
hearing rooms. In section 2.4.2, | explain the general sequence of events in the reviews of
administrative decisions to issue licences to kill kangaroos in the ACT. In section 2.4.3, |
outline theimportantterms in theACAT Act 200&nd its key setions, which | discuss at length
in Chapters 4 to 7. In section 2.4.4, | provide an overview of the key events associated with the
three hearings.

The ACAT was formed by consolidating sixteen jurisdictions and tribunals into one
6 super (AQT Cibilamd &dministrative Tribunal, n.eh). Some of these included the
Administrative Appeals Tribunal, the Discrimination Tribunal, the Guardianship and
Management of Property Tribunal, the Mental Health Tribunal, the Residential Tenancies
Tribunal, the Liquor Licencing Board, and Civil Dispugnall Claims) Matters Under $10,000
AUD (Casey, 2009)TheExplanatory Statement for the ACT Civil and Administrative Tribunal
Bil2008st at es that the consolidation enacted the
tribunal structures, with a view to increasing efficiency and-eostf e ct i veness 6.

When | observed the 2014 hearing as part of previous research, the ACAT was on the
fourth floorofahighr i se bui |l ding in Canberrabés centr al l
area were doors leading to the hearing rooms and a small consultatiohh&rdaaring rooms

were quite small, as seen in Photograph 12.
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Photograph12: The layout of one of the ACAT hearing rooms

This photograph is indicative only; the people depicted did not participate in the hearings

under study. (Source: Selby (2024) reproduced under an open licencgsee Copyright

Agency, 2024))

A raised table and chairs were at the roomods
president sat there. In the substantive hearings, the president was joined by two other ACAT
membersThe cour t associat e, referred to by couns:
2014 hearing, media representatives, supporters of both parties and other observers attended the
proceedings. On the day the decision was handed down, there wereysobsemvers that they

had to stand along the walls. Duritig hearing, witnesses testified from a seat at the table.

Often, this was a seat that would be positioned in the foreground of Photograph 12, but this was

not strictly adhered to due to the limited availability of seating.

2.4.2 Preliminary proceedings and substantive hearings
The work conducted within the hearings was guided bABAT Act 200&nd theNature

Conservation Ac198Q Section 23 of thACAT Actal | ows t he tri bunal to 6
procedured and section 24 empowers it to o6mak
of t he t rACATWcempoivered Th&ET Civil and Administrative Tribunal

Procedure Rules 20a® make rules which, in turn, authorised &@€T Civil and

Administrative Tribunal (Expert Witness Code of Conduct) Procedural Dire2io08(see
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Crebbinet al, 2009) a subsidiary document that is central to Chapter 5.

These textemploy terms with a high degree of generality, granting a broad scé{i0
panel members, as | will outline below. Therefore, the transcripts and official recordings of the
proceedings become important documents to examine how the ACAT panel members
interpreted and applied the provisions of these boss and subsidiary kefeasons for
Decisiondocument s explain the ACAT panels6é concl u:
subsequent hearings. The transcripts of the hearings provide an essential link between the
Nature ConservatioAct 1980and theReasons for DecisiotiocumentThey convey the messy
details of the competing frames of knowledge, recommended courses of action, and how the
ACAT panel members navigated through such information to arrive at and justify their decision.
Tracing the intertextual transitions betweentthascribed proceedings and the statements of
reasons for the decisions makes the ruling relations most apparent.

In this section, | will provide a broad overview of the sequence of events involved in an
administrative review of the Conservatords de
illustrates the sequence of events before, during and after adatinesteviews. The blue
section (steps 1 to dutlines the work done by ACT Government staff and contractors, which
resulted inthe issuance of a licence to kill kangaroos. The orange section (steps 5 and 6)
pertains to the preliminary proceedings, bagig with the application for review of the
decision and concluding with the application being accepted. This allowed the case to proceed
to the substantive hearing, which is depicted in the purple section (steps 7 and 8). The yellow
section (step 9) encqrasses the actioffsllowing the decision being upheld, including the
completion of the killing of the kangaroos and the necessary preparatiapgly for further
licences the following year. The data chapters will discuss steps 1 to 5 and analyS8eacsteps

In the following discussion, | wilprovide a detailed explanation of steps 5.to 7
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9. The kangaroos were
. killed. Kangaroo counts and
L other studies commenced in
preparation for subsequent
licence applications.

Figure2: Sequence of events in reviews of administrative decisions about kangaroo management in the ACT
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The community groups submitted their applications to the ACAT for a review of the
decision to grant the licences to kill kangaroos. From 2010 onwards, the community groups
were registered as stakeholders on the issue of kangaroo management in the &Y, ther
obligating the ACT Government to inform them when a decision to grant a licence to Kill
kangaroos on public land had been graiisee Arthur, 29/5/2014, 5:46:45353:50)

In 2013 and 2014, however, the ACT Government did not do so within an appropriate time
frame, and the relevant community groups were
when it was reported in the medsee Arthur, 29/5/2014, 5:47:5853:50; Ward, 12/6/2013,

Recording 1, 17:1:18:12)

Upon receiving an application for a review of an administrative decision in the ACAT, a
date was set for the commencement of the preliminary proceedings, during which several key
issues would be addressa@the ACAT often rearranged its planned hearings to accommodate
the application at short notice. This is indicated in step 6 of Figure 2. Those involved had to
establish the legal provisions that enabled the case to proceed (step 6(a)). Any apprehensions of
bias regarding the ACAT president then had to be considered (step 6(b)).

I n the 2009 hearing, Caul field raised concer
Stefaniakbés previous employment wi(¢éeb t he part
2/6/2009, Recording 1, 1:4803). In the 2014 hearing, Ward also expressed concern for the
Oapprehension of biasdé as Stefaniak had been
panel that upheld the previous two decisions, and was a member of the Sporting Shooters
Association Australia(see 20/5/2014, 7:15:6802:16) Prior to the commencement of the
hearings, Stefaniak discussed these matters with the ACAT registrar, then responded to and
dismissed them during the hearings.

The next step wa® determine whether the applicant had the necegsgaystanding
to proceed with the application (step 6(c) in Figurelg Nature Conservatiohct 1980
empowered an Oentity that has interests affec
to grant a licence under Schedule 1 Reviewable decisions, item 7. Section 22Q@AHAct

2008outlines how the ACAT presidents were to determine whether an entity possessed such
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interestsl t requires a body to demonstrate that it :
reflected in the O6objects or purposes of the
that only incorporated organisations could apply for an administregview. To verify the
6objects or purposesbd, the tribunal scrutinis
constitution and the minutes of the meeting i
constitution. | will discuss thisiidetail in section 7.4.2.1.

As is depicted in step 6(d) in Figure 2, the next stage of the preliminary proceedings
was to determine whether the proposed witness
the ACT Civil and Administrative Tribunal (Expert Witness Code of Conduct) Procedural
Directions 2009 (No 1) Notifiable Instrument N120622 (see Crebbirt al, 2009) hereafter
referr edodeofCenduétt h&hol e witnesses in the 2009
adhere to th€ode of Condugit was not formally published until after the close of that
hearing. The stipulations in tidature Conservation Act 198the ACAT Act 200&nd the
Code of Conduallow room for interpretation as they are very generalised. For example,

section 5(a) of th€ode of Conduct t at es t hat an expert witnessaoaos

personds qualificat iwihthe a@ementioned seqgiian 23 obthe Co mb i n
ACATAcf 6 The tribunal may inform itself in any w
as an expertd could be interpreted in infinit

The ACAT president must then determine whether evidence existed to justify a review
of the decisionas reflected in step 6(e) Bigure 2. | will elaborate on this in Chapter 7. A final
stage (step 6(f) in Figure 2) relevantall three cases was to determine whether injunctive
orders should be issuedhalt the killing until the case was heard. In all three cases, this was
granted. This was enabled through section 53 oADRT Act which | have reproduced below

as it appears in the original document (bolding and emphasis in original):
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53 Interim orders
(2) This section applies if, before the hearing of an application
(@) a party to the application applies to the tribunal for an order
under this section; and
(b) the tribunal is satisfied that, if an order under this section were
not made before the hearing of the application, the party
applying for the order would be disadvantaged or suffer harm.
2) The tribunal may make any order (aterim ordep it considers
appropriate to protect the position of the party that applied for the
order.
Note  The tribunal must observe natural justice and procedural fairness (see
s 7).
(3) An interim order remains in force until the earliest of the following
happens:
@) the end of 12 weeks after the day the order is made;
(b) the tribunal orders otherwise;
© the tribunal makes an order at the end of the hearing to which
the interim order relates.
(4) The tribunal may, on application by a party while an interim
order is in forcé
(@) vary the order; or
(b) revoke the order; or

© extend the order for a further 14 days.

Once an ACAT president had decided that an applicant had standing, they gave orders
on how the applicant and the respondent were to prepare for the substantive hearing, thereby
progressing to step 7 in Figure 2. In all three hearings, the ACAT presis&mtsl iorders

regarding the compilation and sharing of relevant documents atineipgrties involved. In all
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three hearings, the person who presided over the preliminary proceedings was not a part of the
panel of ACAT members who oversaw the substantive hearing. This is important to note as
considerable evidence was presented in the preliminary proceedingswehgiot aired in
the substantive hearings.

Section 68(3)(b) of thACAT Act 2008equires the ACT panel members to make an
order to confirm the decision, vary the decision, or set aside the decision. In the case of the
|l atter, they must either make a substitute de
decision for recosideration by the decision maker in accordance with any direction or
recommendati on of the tribunal 6. AGABAci ng made
requires the ACAT panel members to provide a statement ragdia reasons for the decision
if a party to the proceedings requests it, as is depicted in step 8 of Figure 2. Such statements
identify the relevant legislation, the key texts drawn upon, the orders made, and the reasons for
the decision. While th&easons for the decisiois one section of a broader document, | will
refer t oRetsbns frDadgsidt e c ment , as that section i
i nvestigati on . Rd&aboasfqy Decisidn cd d ounmerft awads done as

cour® in all three hearings.

2.4.3 Key sections of and terms used within the ACAT Act 2008
At the commencement of an administrative review hearing, the ACAT president required

confirmation of an authorising law that allowed the hearing to take (daeefor example,

Crebbin, 12/5/2009, Recording 1, 1:3.3). This is shown in step 6(a) in Figure 2 above. |
discussed the relevant sections oflfa@ure Conservation Act 1980 section 2.4.2. The

objects and principles of tieCAT Actguided the hearings and were frequentfigrenced by

the ACAT panel members atebal counsel throughout all three hearings under study. Sections

6 and 7 are central to my discussions in the data chapters of this thesis. | have reproduced them

below as they appear in the original document.
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Objects of Act

The objects of this Act ade

(a) to provide for a wide range of matters arising under legislation
to be resolved by the ACT Civil and Administrative Tribunal;
and

(b) to ensure that access to the tribunal is simple and inexpensive,
for all people who need to deal with the tribunal; and

(©) to ensure that applications to the tribunal are resolved as
quickly as is consistent with achieving justice; and

(d) to ensure that decisions of the tribunal are fair; and

(e) to enhance the quality of decision making under legislation;
and

)] to encourage, and bring about, compliance in decision making
under legislation; and

(9) to encourage tribunal members to act in a way that promotes
the collegiate nature of the tribunal, and
NoteUnless otherwise provided by this Act, the tribunal for the
exercise of functions, other than functions in relation to
applications, is made up of the presidential members (see 93).

(h) to identify and bring to the Attornege ner al 6 s attenti on
systemic problems in relation to the operation of authorising
laws.

Principles applying to Act

In exercising its functions under this Act, the tribunal @ust

(a) ensure the procedures of the tribunal are simple, quick,

inexpensive and informal as is consistent with achieving

justice; and

(b) observe natural justice and procedural fairness.
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While theACAT Act 2008vas regularly republished, the above wording was consistent

across the republications that were current for the 2009, 2013 and 2014 hearings. Other sections

in the ACAT Actgrant the ACAT panel members considerable powers to run the proceedings as

they see fit, as is exemplified in sections 8, 23 and 26:

23

26

Rules of evidence
To remove any doubt, the tribunal need not comply with the rules of
evidence applying in the ACT.

]
Tribunal decides own procedure
The tribunal may decide its own procedure in relation to a particular
matter in a hearing or a step in dealing with an application if no
procedure is prescribed under this Act, an authorising law for the
application or the rules.

]
Tribunal may inform itself
The tribunal may inform itself in any way it considers appropriate in

the circumstances.

Examples
1 asking an assessor for expert advice on a matter
2 relying on previous experience in relation to the matter

Stefaniak clarified the above sections by st a

and what the | egal situati on isee8/7/8003 we do ha
Recording 1: 58:069:49) These sections were discussed throughout the three hearings, as |

shall return to in the following chapters. Given how closely | interrogate section 7 ACHE

Actt hroughout my thesis, it is necessary to ex
and 6procedural fairness6, as they have speci
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McMillan (2008)d e f i nes dénaturadegiusitomc emalaisng ntviod tv
bias and conflict of interest, and that a person affected adversely and directly by an
administrative decision should be glhtheen a pri
ACT,the Chi ef Mi ni ster, Treasury and Economic D
Making Guidelinesd which outlines the meaning

The Guidelines note three aspects of natural justice:

1. The notice requirementi Notice to the affected person must identify the critical

issues and contain sufficient information for the person to be able to participate

meaningfully in the decision making process.

2. The fair hearing rule i A fair hearing means that the affected person is given a
reasonabl e opportunity to 0s pneakekgerinelyr espon
considers the affected personébés submission
3. The lack of bias rulei The person making the decision must act impartially in

considering the matter. Bias is a lack of impartiality for any reason and may be in

favour of or against the affected person. It may arise from the decision maker having

some financial or otheyersonal interest in the outcome of the decision (conflict of

interest) or giving the impression that they have prejudged the issue to be decided (pre
judgement)(Chief Minister, Treasury and Economic Development Directorate, 2020:

12).

TheAustralian Law Reform Commission (2016: 14.6l1 f i nes o&épr ocedur al
6acting fairly in administrative decision mak
the procedure by which a decision is made, and not the fairness in a substantive sense of that
deci Siommdarly in the ACT, the 6Decision Makin
is 6concerned with p-makereatharthanshe actualdutcbme a deci s
reachedd and érequires a proper(ChefMnsterdur e be

Treasury and Economic Development Directorate, 202008 Chief Minister, Treasury and
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Economic Development Directorat2020: 9)expanded on this:

The rules of procedural fairness require that:
A a person is given a hearing appropri a
include sending a show cause notice and allowing the person to make
submissions before a decision is made that negatively affects a right, an existing
interest or legitimate expecian which is held.
The person has a right to receive all relevant information before preparing their reply,
which includes:
Description of the possible decision;
Criteria for making that decision;
Information on which any such decision would be based,;
Any negative information held about the person is disclosed to that person;
Summary of the issues being considered by the decision maker.
Hearing the other side of the story is critical to good decision making.
A you make reasonable inquires [sic] or investigations before making a
decision;
you approach the decision with an open mind;
you take into account relevant factors;

you conduct investigation without unnecessary delay;

Do o I Do

you keep full record of investigations made.

Issues of natural justice and procedural fairness arose throughout the three tribunal hearings,

which | will discuss irthis thesis.

2.4.4 The proceedings as they panned out
Since 2007, the ACT Government has stated that ecological damage was apparent at several

sites, including the BNTS, the MTA, and several nature reserves that form part of the Canberra
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Nature Park. Government staff attributed the damage to kangaroo grazing, an assertion affirmed
by several reports commissioned by the ACT Government. As a result, the ACT Government
claimed that the ongoing killing of kangaroos in sizeable numbers waludeeheir

population density to levels that would cease having an ecologically detrimental impact. The
ACT Conservator of Flora and Fauna enabled this by issuing the relevant licences. In this
section, | will provide an overview of the key events assediatith the ACAT hearings in

2009, 2013 and 2014, through which community groups challenged those decisions.

2.4.4.1 The 2009 ACAT hearing

The ACAT commenced operations on 2 February 2009 @pril 2009, the Conservator

issued a licence that authorised the killing of 7,000 kangaroos at the($t&#aniak,

05/06/2009, Recording 1, 0:4231). Without notifying the public, the contractors commenced

shooting on 5 May 200&ee Roser, 13/05/2021, Recording 2, 14t8%4) Repeated enquiries

made by dissenters to the Department of Defence regarding the proposelbeglivith a slip

in communication on the part of the Department on 21 Agmihitentionally informed the

dissenters that a licence had been approved. On 9 May 2009, Animal Liberation NSW applied

to the ACAT for a review of the Conservatoro6s
Government ecologi€dr Donald Fletcher listed many species of flora and fauna that

the ACT Government claimed were threatened by kangaroo gr&iefgniak et al., 2009: 15

16). He provided estimates of the number of kangaroos and of the population density at the site,

which he positioned as being so high that the population was outstripping the food supply and

was on the verge of crashing to a much lower |€stfaniak et al., 2009: 183). Animal

Liberation NSW challenged the assertion that kangaroos at the site were starving, the kangaroo

popul ation density estimates, the evidence fo

kangaroos at the site, and the evidence presented that posikémgadoo grazing as a threat to

vulnerable species of Australian native flora and fa@tefaniak et al., 2009: 14)Vhile the

ACT Government asserted that killing 7,000 kangaroos at the Majura Training Area was
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necessary to protect the habitat of several species, Animal Liberation NSW asserted that the
threatened habitat comprised approximately 2% of the total area of the site and was protected by
a fence(Stefaniak et al., 2009: 14)

The hearingook place from May 12 to June Z2)09.The preliminary proceedings
took place on 12, 13, and 14 May, and the substantive hearing took place each day from 2 to 5
June. ACAT President Crebbin oversaw the preliminary matters, and President Bill Stefaniak
oversaw the substantive hearing. Beforeulsing the details of the hearing, | must highlight a
pivotal decision about the type of witness the ACAT panel members would rely upon.

By 20009, the ACT Government s discourse of
other species and the environment more generally had spanned over sleeddeT
Kangaroo Advisory Committee, 1997; Frawley, 2009; Watkinson, 260@m 2007 to the
present day, the ACT Government has maintained that the ongoing killing of kangaroos is
required for 6conservationd purposes to reduc
sources and habitats of endangered species and ecotmimalunitiefACT Government
Environment Planning and Sustainable Development Directoratey;r-dawley, 2010;
Watkinson, 2007)It must be noted, however, that the qualifications of the witnesses presented
by the ACT Government, and accepted by the ACAT panel members, were not in areas
associated with endangered species or ecological communities. Fletcher was the sole witness
presented by the ACT Government in the 2009 and 2013 hearings and the key witness in the
2014 hearing. He specialised in managing spec
coordinated kangaroo research and management in th€s&@Fletcher, 05/05/2014, 2:06:44
3:09:51) In the 2009 hearing, Fletcher attempted to interpret data on threatened species that was
prepared by a colleague working in that area. As he struggled to do so, President Crebbin

requested that the ACT Government present an alternative withess who wndth&tdarea:

Crebbin: I s there anyone else in Dr Fletch
might be able to provide information, if necessary, tomorrow about these things?

Presumabl vy, he doesnot wor k al one, and the
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the respondent.
Jarvis: |1 06d be guided by what Dr Fletcher

understand it, he is in somewhat of a unique position being a leading expert on the

particul ar species here in this wery area,
unit.
FIl etcher: We can qualify. Il have indicated

someone else, for example.

Crebbin: Yes, yes!

Fletcher: There are those other people. So, in the unit, there are people who have

expertise on some of these different species that have been mentioned.

Crebbin: People who are familiar with these tables?

Fl etcher [speaking over Crebbin]: 1 6dm here
i f wedre talking about ground cover and ve
else for that part.

Crebbin: Yes. Alright. Good ol§See 12/5/2009, Recording 2, 2:122:03:21)

The fact that this issue was never revisited in that hearing or the subsequent hearings indicates
that Fletcher successfully positioned the ecological degradation at the sites in question as a
Okangaroo i ssuebd.

Matt Roser, representing the Department of Defence in the preliminary proceedings,
applied and was approved by ACAT President Linda Crebbin to act as a party joined to the
proceedings as the Department was the landholder and had relevant and substientcd,ev
such as consultantso® environment al report s, a
substantive hearing, Andrew Berger, a barrister from a different legal firm, represented the
Department of Defence. Berger postulated that when a legalissBeard in the ACT involving
the ACT and the Commonweal th Governments, Com
proceedings, according to Chapter 3 of the ConstitiiBenger, 2/6/2009, Recording 1: 16:29

40:33) He asserted that the proceedings would be invalidated if the Department of Defence
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continued as a party joined to the proceedings. As such, he requested that the Department
withdraw as a party joined and continue in the rolarofcus curiag  or oO6f ri end of th
While this was hotly debated, the ACAT panel
not want to test his asserti¢gee Stefaniak, 2/6/2009, Recording 2: 14088). | note this to
contextualise Roser and Berger and their roles in the proceedings, as they provided important
evidence throughout the substantive hearing in 2009.

The 2009 hearing was unusual in that the proceedings were adjourned on 5 June, and
the ACAT panel forwarded to the relevant parties a written statement of their orders and the
reasons for their decision on 22 Jsee Stefaniak et al., 2009 the subsequent hearings, the
ACAT panel members prepared a statement that was read to those in attendance on the final day
of the hearing, thereby enabling their orders to take effect immediately. Following the ACAT

panel me mber s 6 iaheasicanplaead on 7tJHye008BQ Blewsa, 2009)

2.4.4.2 The 2013 ACAT hearing

On 14 May 2013, the Conservator issued licences for the killing of a total of 1,455 kangaroos
throughout seven nature reserves that comprise part of the Canberra Nature Park. These reserves
included Kama, The Pinnacle, Mount Painter, Mulanggari, Gooramyakulligans Flat, and

Callum Brae, as depicted in Map 1. The ACT Government argued that issuing licences to kill
kangaroos in and around nature reserves throughout the ACT was justified as their numbers and
corresponding population densities were higtd #he resulting grazing would detrimentally

impact ecosystem function and threaten endangered flora and fauna. Killing them was
positioned as being necessary {seeA@T ot ect t he
Government Territory and Municipal Services Directorate, 2013FHg Australian Society for
Kangaroos applied for a review of the Conseryv
kangaroos in the aforementioned nature reserves. The reasons given to support their application
included challenging the methods empldye count kangaroos, the resulting estimates of

kangaroo population densities and population growth rates, the evidence presented to position
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kangaroo grazing as a threat to vulnerable species of Australian native flora and fauna, and the
l evel at which kangaroo popul at i(sepKatheapsi t i es
Recording 2, 8/7/2013, 2:1858).

The hearings usually proceeded at a rapid pace. On 6 June 2013, the ACT Government
issued a media release stating that the aforementioned nature reserves would be closed in the
evenings from the following day until 31 July that year to kill kangaroos ATGE Government
solicitor was served the applications from Animal Liberation ACT at 5 pm that day and from
the Australian Society for Kangaroos at noortlenfollowing day(Katavic, 17/6/2009, 14:12
18:01) President Crebbin commenced the preliminary proceedings on the afterrome af
and reconvened on June 12 and JuW&en both groups were granted standing to proceed
with their cases, Animal Liberation ACT withdrew to avoid delays caused by two similar and
concurrent cases. President Stefaniak oversaw the substantive hearingopalhhce each
day between July 8 and .1Dhe decision was handed downJuty 10, and clarifications of the
decision were delivered on July.12

While approving the licences, the ACAT panel members took advantage of the
provisions in theACAT Act2008 o vary the decision. |In reviewi

section 68(3) of the Act required the ACAT panel members to:

(a) confirm the decision; or

(b) vary the decision; or

(c) set aside the decision @nd
(i) make a substitute decision; or
(if) remit the matter that is the subject of the decision for reconsideration by the
decisionmaker in accordance with any direction or recommendation of the

tribunal.

In theReasons for Decisiotlocument, the ACAT panel members approved the numbers of

kangaroos to be killed for the Goorooyarroo and Mulligans Flat sites as they were the study
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sites for research collaborations involving the ACT Government, the Australian National
University and James Hutton Institute (Utsee Gordon et al., 2021; Howland, Stojanovic,
Gordon, Fletcher, et al., 2016; Howland et al., 2014; Howland, Stojanovic, Gordon, Radford, et
al., 2016; Manning et al., 201Bletcher reported that the research funding amounted to
O0sever al m(sdeB/T/2013, 3d43:B61:40) Howwever, the ACAT panel noted that
when determining his target kangaroo population densities across different sites, Fletcher
worked within a range of approximately 0.6 to 1.5 kangaroos per hectare in grassland areas
(Stefaniak et al., 2013a: 24819; 2013b: 8)They adjusted the number of kangaroos to be killed
in the remaining reserves (Kama, The Pinnacle, Mount Painter, Mulanggari, and Callum Brae)
so they corresponded to the upper limit of a population density of 1.5 kangaroos per hectare
(Stefaniak et al., 2013b: 13Jhis reduced the total number of kangaroos to be killed from 1,455
to 1,244(Stefaniak et al., 2013a: 41%). The shooting ceased on 31 July 20R3ggatt, 2013)

The ACT Government took a considerable risk in announcing its plan as late as 6 June,
as it has a policy that the killing must cease after 31 July each year. This afforded little time for
completion by that deadline if there was an application for theidadio be reviewed in the
ACAT. It is important to contextualise the 31 July deadliFrawley (2010: 46acknowledged
that kangaroo breeding el sewhere is 6opportun
temperature and subsequent past (RoO6athgsisp wt h . Ho
Frawley (2010: 2280, 58)claimed kangaroo breeding in the ACT occurred irrespective of food
availability. Dissenting ecologists consistently challenged this asséstgenfor example,
Mjadwesch, 4/6/2014, 1:19:5024:28) Given the predictable breeding cycle asserted by
FIl etcher, the deadline of July 31 was i mposed
femal e kangaroosd wi t (fFravdey,019. 79%vhith &rd toolsraalltol e s s y
shoot. According to th€ode of Practice for the Humane Destruction of Kangatuaisiess
joeys must be killed by a 6single forceful bl
functional capacity of the brainé or dédstunnin
severing the head from the body with a sharp liiédatural Resource Management Ministerial

Council, 2008a:13) Thi s provision resulted from 6commu
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(Frawley, 2010: 14.1).

Historically, the ACT Government has been attentive to the fact that rural lessees stated
pasture growth was | owest in the ACTO6s col der
kangaroo grazing of said pasturese@@ reduce t
Government Parks and Conservation Service, 1994: 3, 5; ACT Kangaroo Advisory Committee,
1996b: 10) More recent knowledge concurs that pasture growth is minimal below 8°C (46.4°F)
(Clements et al., 2003: 8)he average lowest temperatures in the ACT fall below 8°C from
April to October, with the lowest temperatures (under 1.5°C/34.7°F) occurring from June to
August(Bureau of Meteorology, 2024June and July are important months when the rural
lessees need pasture as lambs are born and commence qi@kiingnts et al., 2003; Meat and
Livestock Australia, n.d.)The availability of grass is crucial from September to November to
ensure lamb growth rates peak in preparation for their slau@éat and Livestock Australia,

n.d.). Thus, killing kangaroos, particularly if doing so occurs before the end of July, may have
the political advantage of appeasing the rura

deleteriously impacts the economic viability of their enterprises.

2.4.4.3 The 2014 ACAT hearing

On 12 May 2014, the Conservator issued licences to kill 1,606 kangaroos in total across eight

nature reserves, including Kama, The Pinnacle, Mount Painter, Mulanggari, Goorooyarroo,

Mulligans Flat, Callum Brae and Jerrabomberra East, as depicted in Nlap ACT

Government asserted that this ensured the environmental objectives outlined in the ACT Nature
Conservation Strategy were nfetinney et al., 2014: 8)ts representatives claimed that the
Oprecautionary principlebé required kangaroos
ecosystem@lLunney etal.,,2014:9) The Oprecautionary principlebo
of the Rio Declaration, produced at the 1992 United Nations Conference on Environment and
Devel opment: 6Where there are threats of seri

certaintyshall not be used as a reason for postponingeaftsttive measures to prevent
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environment gUnited Matjonsa D@2} lack ofévidencetherefore, i10 barrier
to embarking on ecological interventions. That the principle is not without its detréseters
for example, Read & O'Riordan, 201%)beyond the scope of this chapter. Suffice it to say,
some of its critics, such &ourguignon (2015: 12)position it as arbitrary, unscientific and
dangerous.
The ACT Government relied on the ACT Kangaroo Management Plan to argue that

shooting was the preferred method and positioned other alternatives as being impractical
(Lunney et al., 2014: 9)n contrast, Animal Liberation ACT contended that the decisions to
i ssue |icences to kildl kangaroos were O6contra
Oprecautionary princi ptoleedeftwbanred theAGui re t he Kk
Government had failed to adequately consider alternatives (such as translocation and the use of
kangaroo fertility drugs), and the killing process breached animal welfare legiglatiomey et
al., 2014: 78). The latter point was made in reference to joeys orphaned when their mothers
were killed and the intergenerational psychological impacts of the process on the surviving
kangaroos. While the ACT Government did not respond in the hearing to the orphgoigsof
due to the killing process, the ACAT panel members deemed it as being acceptable and not in
breach of the ACT Animal Welfare Act 1992unney et al., 2014: 7hey alsorejected the
evidence of the psychological impacts of killing kangaroos on the surfivongey et al.,
2014: 4)

On 13 May 2014, the day after the licences were issued, Animal Liberation ACT applied
to the ACAT for a review of the Conservatoroés
commenced the following day, running fraviay 14 to June 11IACAT President Stefaniak
oversaw the preliminary proceedingsiay 14, 20, and 29The tribunaheld the substantive
hearing each day from 3 June to 6 June, presidecbguRCAT Senior Member Lunney. On 11
June 2014, ACAT Senior Member Lunney verbally delivered the reasotigefodecision to
uphold the Conservatordéds decisions to issue t
public land, which reached completion on 31 July 2(8mith, 2014a)

Throughout this chapter, | have provided background on the ACT, the conflict under
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study, and the functioning of the ACAT. | hawetlined how public administrative systems

have influenced the management of kangaroos and human conflicts releaedaooo

management. This begs the question of how to make sense of a system like that. | address this in
the following chapter, where | discuss why and how | have approached my project as an

institutional ethnography.
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Chapter3: Creating an institutional ethnographpuuhan
conflicts over wildlife management
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3.1 Applying the lens ofinstitutional ethnography to human
conflicts over wildlife management

The historical overview | provided in Chapter 2 foregrounded the role of public administration
and bureaucracy in addressing the management of kangaroos and human conflicts over
kangaroo management through the Australian Capital Territory (ACT). Thedisjes |

observed in the 2014 ACAT heariras identified through previous reseaqgtompted me to
conduct an institutional ethnography (IE). In this chapter, | will discuss why IE is the most
appropriate approach for my research. | commence in secBdiy &xplaining IE as developed

by Dorothy Smithandthe key tools | draw from IE that are central to my analysiso¢eedn

section 3.3 to outline howapproached this research project agatitutionalethnographylin

section 3.4, | explicate the data upon which | rely, how | collected it, the challenges | faced in
the data collection process, and how | addressed them. | present the limitations of my research

in section 3.5.

322 Y1 Yqd6! ldittReptethhodgiaphy

3.2.1 Key concepts in IE
Dorothy Smith (1974 Xxriticised mainstream sociology for imposing an already established

framework onto the actualities of peopl eds

ev

of their inquiries. She developed an alternat

et h n o gthe emiplgyd a type of critical ethnograg®mith, 1974, 1979, 1986 hrough

IE, Smith (1986: 6pimed to position people not as objects of study, as is often the case in
mainstream sociology, but as subjects with actual, embodied, situated knowledges and
experiences. |IE was initiallipr, notabout,women but was later extended to be a sociology for
people(D. E. Smith, 1988a; Smith, 2005b) F o r Smith, |l E commenced

everyday/ everynight experiencesd:
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As a project of inquiry rather than of theory, it must rely on the possibility that truth can be

told in the following very ordinary sense: that when people disagree about statements made
about the world, accuracy oart htorrutthy 6i sorn ootn de
of shared beliefs of a community but by referring back, in principle at least, to an original
state of affairs, extraneous to the account s
and investigation, tindingout6 how &ahéenpgeat togetherd, and her

knowledge that represents the social as it hapg8msth, 1999: 97, emphasis in original)

To do so, she drew upon Marxds material i sm, G
language as understood by George Herbert Mead and Bakhtin, amongst other infDeBces

Smith, 1988b; Smith, 1996,2005b) | E ai ms t o di scover how peopl
by broader social relations that are not apparent at the local or individual level and how people
engage in and contribute to such relati@@mith, 2005b: 36, 60)n this section, | will define

some key concepts in IE and discuss others in the chapters where | apply them.

Smith employed O6institutionsd and déethnogr arg
1.1.1. Similarities exist between(aswhhat some h
Balcometal.,2021) o | E. For example, both draw upon in
understand specific social situatid@ampbell & Gregor, 2004; Fetterman, 1998pwever,

t he r es e ar sforeheirsdatavarycansderably.difhile the former strives to produce

a formal and accurate account of customs and traditions from the perspective of the insider in

the local settingBalcom etal.,202]) t he | atter aims to map the s
everyday lives in ways that are usually not readily app&&mith, 1986, 2001; Turner, 2006)

6Standpointdéd is a Omethodol ogical starting g
exi stenced6 which must be ¢ ons(Bmith,2005h:2P8) t he de
Smith (2005b: 228positioned the establishment of such a subject position in contradistinction
to the 6objectified subject of knowledge of s
position, ruling relations are illuminat¢8mith, 2005b: 228)While institutional ethnographers

explore the relationship between individual so
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Smith (2002:52a dopt ed a broad definition of O&6édworké w

takes some effort and time, that they mean to do, that relies on definite resources and is

organised to coordinate in some way with the
Texts are central to IEEmith (2005b: 228; 2006b: 68)e f i ned &6t ext s6 as wor

sounds whose materiality and replicability enable them to extend across different times and

simultaneously to different places. This allows us to explore how they exist in our daily lives

while simultaneously connectings to social relations in other times and plg&smsith, 2005b:

228). Smith (2005b: 228postulated that this ensuretgbility or replicability of the ways

processes are coordinated or of the organisation i&mith (2005b: 183positioned texts that

6constitute and regulatedéd as shaping the work

capacities to control and mobilize the work o

(Smith, 1989: 41and are central to establishing wkkgtbourne (1994: 290)e f er red t o as

et hical competence to rul eéb. Hart demonstrate

management through his institutional ethnography of moose management in Nova Scotia:

€ it is through texts that behaviors are off
unhealthy and normal or deviant; it is through texts that wilderness areas are created and
preserved and animal populations managed. Texts do not just inform andhatsohdiman

social relations, but constitute mundane existefttart, 2017: 396)

Dorothy Smith(1990a: 12a121)mo b i | i sed t he term O6active tex
6assumption of the inertia of the textdo by si
soci al acti ond. irSehaed eurs ecdo ntvheer staetrimo n0dt etxot est abl

6an aotealthange between a readero6s activating
(Smith, 2005b: 228Smith (1974, 1993Mighlighted thathe waytexts are activated helps us

to appreciate that they are an implicit part
Through the text, certain voices or discourse

A

Smith(1990c: 74used t he term 6textual timed to refe

92



become fully worked up and the traces of its construction (such as early drafts, tracked changes,
etc.) were removed. The text then functions a
actuality of which it s pprevkes ey atthbattsarean make n
preserved, such as the original conceptual structure and the order of space éddEme
Smith, 1990c: 74)lt is at that stage that Smith990c: 74)positioned the text as having become
stabilised.
As | discussed in section 124 Smith discussed the stability of the text in a number of

her papergsee, for example, Smith, 2001: 175; 2005b: 102, 105, 107, 108, V¥66¢ she did
not define what she meant when referring to t
features of the text, such as its O6constancyd
replication of exaicsgdby thedsamai e @©hihe ¢ ame ds
2001: 175; 2005h: 102, 105,166) Many i nsti tuti onal ethnographe
positioning of (see&unldfe, 2087: 18;2018bg41;Kanmea & Whalén,
2015: 210; Suarez Delucchi, 2020: 34; Whelan, 2021:.336A t ext 6 s st abi l ity e
regul ation of the coordination of peopleds wo
institution (Smith, 2005b: 118)Cunliffe and Cameron (2007: 8)ate that the replicability and
stability of texts make possible the coordination of institutional processes necessary for
governance to take place on the scale and in the manner it does. The instability of texts lies in
the fact that they may be readdaarctivated in a multitude of waySmith, 1999: 107; Smith &
Turner, 2014a: 68)

Institutional ethnographers have traced how interested parties have jostled to have their
interests prioritised in policy documentssag en i n Eastwoodds (2002, 2C¢C
the construction of the United Nations' environmental polidiss resonates with my
discussions in sections 6.5 and 6.7, where dissenting experts attempted to influence the contents
of government documents such asimaft ACT Kangaroo Management Plan. However, my
research also challenges the aforementioned assumptivnglithgrelations are enacted
through a stable text. In section 7.5, | demonstrate that when the boss thbettuiiee

Conservation Act1980 f ai l ed to stabilise institutional
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consci quBE. Srith, 4990d: 214)f the ACT Government, it was changed in ways that
fortified ruling relationsSuch gprocess is quite different to stakeholders angling to increase
their influence on documents. This is significant as it unsettles the assumed stability of the text
that is inherent in many institutional ethnographies.

Smith (2005a:2268) or r owed t he term dintertextualityd
institutional texts are interdependent and fo
the frames and concepts that control and shapedoveer el t e xt s @rtextuBlhe pr i mar
hierarchy | will discuss in the following chapters is the sections dfighere Conservation Act
1980thatallowed government decisions to be reviewed. How such reviews were conducted was
in accordance with th&CT Civil and AdministrativACAT) Act 2008which, in turn,
authorised subsidiary documents such a?\®€ Civil and Administrative Tribunal (Expert
Witness Code of Conduct) Procedural Directions 2009 (No 1) Notifiable Instrument NI12009
642(see Crebbirtal,2009) her eaft er QCoéefoftlComdegdtd t o as t he 6

Smith (2003:155p osi ti oned t he reader as Oactivati
making them their own, Tarmed(20d4alSietailedtheivaygthat t he i r
O6r easdpeerask er s® activated visual and written t ex
context, a process she referred to as oOintert
explore in this thesis is how the ACAanel members ensured their work remained
accountable to the relevant boss textsNhtire Conservation Act 198md theACAT Act
2008 and to the subsidiary documents to make their decisions, which they explained in their
Reasons for Decisiotiocumers.

Dorothy Smith(1990d: 211,216d c k nowl edged | E6s et hnomet ho
the work ofGarfinkel (1967)more specifically, when positioning reasoning, knowledge,
facticity, judgement, evaluation, decision making and similar acts as social practices, with
6f act sbé6 ar i-mediatgd ptodessesuShenfoctisedxnat on actualities, but on how
0 f a c twasestabligh@(EGmith, 1978) She wused déactual 6 and O6actu
to the outsidghet e xt ¢é t o the worl d t o (Bneith,200501223) ed by

and defined O6facticitydD.&sSmithtldoed: Whimilpryy,myy of b
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research does not focus on whether the knowledge claims made by the parties involved were
valid. Instead, | concentrate on how facticity was developed through the texts they mobilised on
topics surrounding the cause of ecological damage, the validatwitnetses, the
identification of the knowledge upon which
the decisions as to the ideal course of action following the close of what would be the final

hearing.

3.2.2 Multiple-institution IE, PAEand institutional ethnographies of law
In this sectionl will discuss how this thesis adds to institutional ethnographies that span

multiple institutions Althoughnot commencing as such, | will acknowledge the resonances
betweermy researclandPolitical Activist Ethnography (PAEAIthough | have primarily
focusedon the ACAT, | willalsoexplain why | have naipproachedhis projectas an
institutionalethnographyf law.

Hastings and Mykhalovskiy (202Bave encouraged institutional ethnographers to
move beyond the tendency to focus on single institutions. In this thegenine how

processes and practices across various arms of the ACT Government contributed to

t

strengthening ruling relations and maintaininp e gover nment 6s preferred

managementn the following four chapters, | will highlight the involvement of sections of the
ACT Government involved in environmental management (including ¢netory and
Municipal Services Diretorate Conservation Researcand theOffice of the Commissioner for
Sustainability and Environment), law (includitige Department of Justice and Community
Services, particularly the ACAT) and the Legislative Assembly. While it is beyond the scope of
this thesis, ACT Policing, the Magistrat&surtandthe Supreme Court have also been involved
in the disciplining of dissent.

Although my research did not commenced2olitical Activist Ethnographyt has strong

resonances with. PAE is a form of social scientific enquiry the&sdevelopedy and out of

the work of institutional ethnographer George W. Si(ii®00: 629)wh o used O&6pol i t i c

confrontation as an ethnographic resourced.
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social movements, the oppressed and people making cfaoljet al., 2024: 8; Frampton et
al., 2006b: 1Q)Frampton et al. (2006a: 4&jnphasisethe importance of this area of
scholarshipnst at i ng that the O6world cannot be known
and above social struggles but only from within the social and by learning from people about
how their |ives and relations of gDe¢neratgggl es ar
knowledgefor, notabout people, the latter maps the social relations (both the ruling relations
and those of the activists) to produce knowledge that may improve the effectiveness of activists'
efforts(Doll et al., 2024: 4; Frampton et al., 2006h: By understanding the minute details of
how oppression happens, activists can know where to focus their efforts to mitigate such
oppression. PAE is also attentive to the ruling relations associated with the work of activists and
social movementéDoll et al., 2024: 10; Hussey, 2012Youch upon this in section 3.5, where |
note the disintegration of the relationships between the Aboriginal andbaiginal activists
early in the conflic(see Coe, 2008a; Coe, 2008 d the minimal inclusion of one female
expert witness out of the eight withesses presented by the community groups across the three
ACAT hearings.

| mentioned in section 4.4 that my focus is on the sociocultural aspects of environmental
conflict, and that | do not ground my researcinstitutional ethnographies of law mlaied
areas of scholarship, such as sdeigal studies, critical studies of law or critical studies of
bureaucracyinstitutional ethnographer and sodémgal studies scholdyoll (2017: 22, 7180,
236, 262)has identified many areas of each field of inquiry that may strengthen thelother.

section 3.5.3, | will discuss why | have not positioned my viloikny of these areas

3.2.3 |IE, New Public Management and kangaroo management in the ACT
In this section, Will discuss how matters of public administration have been studied, focusing

onNedbw Publ i ¢ (MRM). Mgny institutional ethnographengve been attentive to
the influences of NPM on public administratiamcluding the contributors to a volume edited
by Griffith and Smith (2014cg¢ n t i UndleeNkw Bublic Management: Institutional

Ethnographies of Changing Frenti n e \Wectiod.2.3.1, | outlinehow institutional
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ethnographers hawxamined NPM beforexploringhow the ideals of NPM have been applied
to wildlife managemenn section3.2.3.2. Iwill sharpen my focus in secti@®.3.3 by
explainng how the ACT Government has applied the ideals of Ngavticularly with reference

to kangaroo management

3.2.3.1IE and New Public Management
PostWorld War Il economic theories, in part, formed the intellectual roots of (Hddd,

1991: 5) NPM is a key aspect of neoliberalism that aimsestructurehe public sectoto
resemble the private sectdihisnecessitates new accountability routinglsich, in turn,
requirethe development and application of an array of textual technol@gidfith & Smith,
2014b: 6) From the 1980s onwards, NPM emerged as the predominant governance paradigm
embraced by the public sector in Western counffgfith & Smith, 2014b: 5, 6; Hood,
1995) Whi | e O NP Mbé-allitesn fa a fanilyooh approachddpool (1995: 997)
identified seven elements of NPM for which the different perspectives shared a degree of
overlap including
1. Unbundling of the PS [public service] into corporatized units organised by product,
2. More contractbased competitive provision, with internal markets and term
contracts,
3. Stress on privatsector styles of management practice,
4. More stress on discipline and frugality in resource use,
5. More emphasis on visible hands top management,
6. Explicit formal measurable standards and measures of performance and success,

7. Greater emphasis on output controls.

DorothySmith (1989: 47posi ti oned the ' main business' of
expanding dynamic of capital. o6 It is unsurpri
therefore, applied a critical gaze to the imposition of NPM ideals in public managembnt, wit

the resultant effects being o6fail [(see,fp] peopl e
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example, McCoy,2008) | turn now tselfexgpmaanidd enrg Ho/w atnti ics od

has been applied in wildlife management.

3.2.3.2The marketisation of wildlife management: The IUCN, the academy and the ACT
The International Union for Conservation of Natarel Natural Resourc¢8JCNN), later

shortened to thiternational Union for Conservation and Natut¢GN), wasformed in 1948
and ai eneodrage interr@ational cooperation and provide scientific knowledge and tools to
gui de c o flYGNynda Byil980, the IUCNNadopted a more economistic lens,
translatingNPM into the wildlife managementarenshr ough i ts promotion of
us e 6 o f(Inteviatiomal Unibnefor Conservation of Nature and Natural Resources et al.,
1980) In the 1980s, the IUCKeamedwith theUnited Nations Environment Programmued
theWorld Wildlife Fund topromotedsustainablelevelopmeriand 6éso shaped the g
a g e n(ldtarr@ational Union for Conservation and Nature, n'they later defined the teras
G mproving the quality of human | ife within th
(International Union for Conservation and Nature et al., 1991.TH) energised debates
within the academy and beyond on the issue of the commercial culling of kangdtbd®y
academics past and present publicly lobbying on both &ees for example, Cairns, 2005;
Croft, 2000; TyndaléBiscoe, 1999; Wilson, 1988, 2018la)s | shall explain later in this section

The Australian Committee for International Union for Conservation of Nature was
founded in 1979 with the purpose of &édcontribu
natural environment in Austr al i(Depaamentoft he appr
Climate Change, Energy, the Environment and Water, 20Zha)r contemporary role is
staunchly economistic, with publicatiosscha® Val ui ng Nat ur e: Protect ec
Ecosystem Servicesdé6 and OMaintaining Austral:.
Conser,whichindudgs ect i ons exploring o6Valuing natur
Australiad and 6 Aust r atheiuagénsy, challenges aadotligatomtoe nv i r
conser ve o0ur(seekiggiaetal.l 201&6;8E8mdlatr,201% Zischka et al., 2018

| UCN and the Australian Committee for Il UCN ha
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championing good policy t hfeebDgpartmgnbodCimatec i enc e
Change, Energy, the Environment and Water, 2021a)
At around the same time as the IUCN was developing its policies on the sustainable use
of wildlife, the science upon which the commercial kangaroo culling industry would be based
was being developdtiroughdifferentorganisationsincluding theCommonwealth Scientific
and Industrial Research Organisation (CSIR@ithin agronomy, anodelwas developed for
the animalindustrial complex to maximigeasturegproduction which, in turn, would maximise
the number of animals raised for slaughter from a given area ofAandliscussed in section
2.3.3.1 conservation biologistaughley (1976, 1987ayerlaid this approach onto the
management of native herbivores in parks and nature reskrtiee.case of kangaroo
management, this lens has also resonated well with commercial intsuestas urban
developers, and marketable research into kangaroo management techniques, ifectilitiyng
control drugs, as | will discuss section 6.4
Australian ecologists and zoologists have had a long history of lobbying in support of
the O0sustainable wise use of wil dl(set,06, and m
example, Baxter et al., 2018; Griggetal., 199%5a ughl ey 6s col |l eague, Dr (
positioned replacing sheep with kangaroos as necessary for environmental pr¢@zuiiginiey
& Grigg, 1981, Grigg, 1988, 198%iowever, efforts to allow the market to solve the
environmental degradation caused by sheep grazing failed spectagsédar{grigg, 2002,
2017) Instead of shifting the consumption of sheep to less expensive and more ecologically
sensitive kangaroos, Australia became the world leader in exporting goat meat, whose sheer
numbers, grazing habits and the tracks they make have greatly exacerbatauhesial
destruction(see Grigg, 1984; Grigg, 2002; 2017: 1881 ) Despite tlis, Grigg and his
colleagues continue to promatdat he referstodsi s 6ésheep r efséeacement t |
Lunney et al., 2018; Wilson, 2021)
Caughl ey, upon whose work Fletcheroés thesi
Management Plan were based, lobbied ardently in support of exporting kangaroo gsmsucts

TyndaleBiscoe, 1999: 372 Similarly, Professor George Wilspan expert witness presented
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by the ACT Government in the 2014 ACAT hearing, had long condectetiact work
associated with kangaroo management for the ACT Governkiehas intensely lobbied the
federal and Territory governmentsan attempt to ensure market mechanismsedied upon to
guide wildlife managemerfsee, for example, Wilson, 2014a; Wilson, 2015, 2016, 2018a;
Wilson et al., 2016, 2018; Wilson & Mitchell, 2005)

As | noted in section 2.2.8he area now known as the ACT hsisicethe European
invasion of the aredeen regarded in an extractive whayough the clearing of land to support
sheep ad cows(see Caughley, 1987b: 4; Fitzgerald, 198%; Shumack & Shumack, 1977)
Killing kangarosin the ACT was initially presented as aiming to mitigdie economic
damageural lesseeperceived kangaroo grazimgd ontheir propertie(ACT Government
Parks and Conservation Service, 1994 re is a direct link from this historicektractivelens
to the contemporary o6conser vat iisedcullsuntletthengdé of
gui se of 6 c amtchaes sA QITt i G oiiNsarenCoocanéatidons(Eastern Grey
Kangaroo) Controlled Native Species Management Plan2017 her eaf t er ref err e
Controlled Native Species Management Plzee ACT Government Environment Planning
and Sustainable Development Directorate, 203&gtion 6.3 othe Controlled Native Species
Management Plasucceeded in bypassing longstanding public opposititiretontroduction of
commercial kangaroo culling in the ACT by creating a noveltérm,ar c as s,whichi | i sat i
masked how the bodies of killed kangaroos were (==l ACT Government Environment
Planning and Sustainable Development Directorate, 20137 b5nformationaboutthe
carcasses t hat isobavadablethreugh tHereetdomdf infermadidn Act
2016 asithasbeendeemédc ont r ar y t o 6ky BrenByrkeuics (RO23: 2)thet er e s t
ACT Government Executive Group Manager of Environment, Heritage and ,\&ateshall
expand upon in section 7.6.3

From 2010 onwards, the need to kill kangaroos was framed as an ecological imperative.
While the term 6conservati on(seetrawley,20d@ was not
earlier documents, it proliferated in ACT Government docunretdased tckangaroo

management thereaft@uischer et al. (2012: Bssert that such ecological crises, or perceived
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crises, are O6opportunities for capitalist exp
ACT, where the purported threats of kangaroo grazing to threatened species and ecological
communities energised the creation of new environmental legislatiomraadagement plan

the | atter of which. enabl ed 6écarcass wutilisat

3.2.3.3New Public Management and the ACT Government
In 2011, NPM was the management model embraced by the ACT Goverariehtfocused

its efforts on 6deconomicd, J{ACT GdavanmennCGhidf and 6e
Minister and Cabinet Directorate, 2012: 4; ACT Government Territory and Municipal Services
Directorate, 2011: 272)n 2012, the ACT Chief Minister and Cabinet Directo2t@12: 46)

highlighted shortcomingsof NPMhi ch i ncluded positioning publ
the public goodd and the public as consumer s
Government would continue to draw on the tool
Val ue Ma n(segACm6&avdrninent Chief Minister and Cabinet Directorate, 2012: 10)

This term first coined byMoore (1995) argues that government interventions should meet

public demands fdooth positive social and economic outcom@stical to the creation of

public value is consideration of public service, interest and rggaark, 2011) To focus the
attention of government staff on O6solving the
Directorate of the Chief Minister and Cabinet
aimed at enhancing the quality of life for our citizena d f ut ur e(AGY Govermmeertiti on s 6
Chief Minister and Cabinet Directorate, 2012:19went on to highlight the differences

between NPMand Public Value Managemeg#CT Government Chief Minister and Cabinet

Directorate, 2012: 8)
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New public management

Public value management

Informed by private sector
management techniques
Services delivered more flexibly
with more managerial autonomy an
tailored to the requirements of
consumers
Enabling (6steer
Certain services to be delivered
through collaborative partnerships
with public, private and voluntary
sectors

Service delivery audited to measury
economy, efficiency and

effectiveness

The overarching goal is achieving
public value that in turn involves
greater effectiveness in tackling the
problems that the public most care
about: stretches from service
delivery to system maintenance
Public managers play an active rolg
in steering networks of deliberation
and delivery

Individual and public preferences a
produced through a process of
deliberative reflection over inputs
and opportunity costs

No one sector has a monopoly on
public service ethos; shared values
are seen as essential

Emphasis on the role of politics in

allocating public goods

While being receptive to Public Value Management, the ACT Government indicated adopting a

bl

end of t he

t wo theaesedfor cognmumnity wvenarship of governance

problems and solutions to provide the conditions for accountability, legitimacy and sustainable

futures as well as
Cabinet Directorate, 2012: 10 the Australian contexGoldfinch and Halligan (2024: 2542)

notethatwhile such changedilute NPM systemshey are resistant the incorporation of new

techniques and approaches.

governance informed by NPM and neoliberalpm e s e n t

Institutional ethnographeSorman and Melon (2014: 17havestated thatdrms of
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work and knowledge amsociallyorganisé, valorisingspecific information considered relevant

and silencingbther understandingg/hen overlaid onto environmental management, NPM

ideals are apparent in key documents in the te&dl kangaroom s 6éef fi ci-ent |l yd ar
ef fecti vel(sedFravkey, 3000s79,98) Rogal Society for the Prevention of Cruelty

to Animals Australia, 2002:-8). This was extended to other related species such as sheep and

cows who were constructed as being superior environmental labourers to kangaroos in reducing
the fire risk of vegetation due t ofFlatchee di ffi c
9/7/2013, 1: 1:06:34.:09:17; Frawley, 2010: 35, 50, 104, 108)

In the first two chapters of this thesis, Imenédrh e A CT Go vgwaferade nt 6 s
approach to kangaroo management 6. Throughout
grounded inthe values of NEM s pec i f i-ecfafl d oyt ii ne ecsoss@himand o6ef fi
focus requires a style of kangaroo management guided by market mechanisms, which extend
beyond facilitating the introduction of commercial kangaroo culling in the ACT through
6carcass utilisationd provi sisodeligersikanghios c us s ed
management met hods t h &yruralpspeesatbeeconomiedarddges | i e f s 6
they suffer due to kangaroo grazifsge ACT Government Parks and Conservation Service,

1994; Frawley, 2010ndmeets the needs of other commercial interests, particularly urban
developers whose profits are shared with the ACT Government, as | shall discuss in section 4.2.

The language ifatergovernment documentisdicatesthe influence of Public Value
Management. For examplkejournal article coauthored BY\CT Government senior ecologist
DonaldFletcherandhiscolleagues notedt he need f or government agert
coll aboration with stakeholders across civil
(Gordonetal.,2021:128) n t hi s context, a O6soci al |l i cense.
stakeholdersthatthe AGGover nment 6s approach to kangaroo n
socially acceptable or legitimateanner(see Raufflet et al., 2013pespite this, the discourse
surrounding kangaroo management has remained replete with terms characteristic of NPM. Of
the seven elements of NPM identified Hgod (1995: 987), two are particularly relevant to

understandingpow knowledge informing kangaroo management in the ACT has been created:
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the application of private sector management practices to the public sector, and discipline and
parsimony in the use of resources.

Private sector management terms have laggfied to the nature reserves, which are
evaluated based dheirefficencyand producti vity. The model upo
and, by extension, kangaroo management in the ACT has been based was drawn from
agronomy as | mentioned abovBissenting scientists and citizens have adopted similar
languagewhich now pervades conservation biology in highlighting that kangaroos provide key
6ecosyst e(me djadwesdh,9&/2043, 3: 10:1%:29; Taylor et al., 2013: 129)he
ACT Government Environment and Sustainable Development Directorate (20 HefiB@s
Oecosystem s er viihataesssentialsth ¢t m&n sew vV ice asthatasen d we | |
provided by the functioning of natural ecosystems.

ACT Government documenessociated witkangaroo managemeave been strongly
associated with commercial interegter example,he initial report on kangaroo management
was responsive to the perceptions of rural lessees and did not incorporate any scientific
evidencgsee ACT PCS, 1994Beforeand soon aftethe introductionof he oOcar cass
utli sat i ond theCoatwlleds Native Species Management Pthe,ACT Gvernment
industry representatives and academiegntained pressute instigate commercial culling in
the ACT(see ACT Government Parks and Conservation Service, 1994; Borda, 2015; Frawley,
2010: x, 6, 12, 54, 13839; Robin, 2015; Wilson, 2018b, 20185 | shall discuss in section
4.2, key environmental management plassecoauthored by the Housing Industry of
Australia.In section 6.4, Will detail how the ACT Kangaroo Advisory Committitegged the
need for basic research into herbivore grazing, but funding was instead directed to marketable
research, such as the ongoing trials to produce kangaroo fertility controlsieeg&CT
Government Environment, Planning and Sustainable Development Directorate, 2024; ACT

Kangaroo Advisory Committee, 1996b: 3; 1997: 2; Frawley, 2009 /Q6/assarotti, 2022)
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In this sectionl have situated my research as an institutional ethnography, noted its
resonances with PAE and multiglestitution |IE, and flagged the influence of NPM on

kangaroo management. | will now explain the details of how | applied IE to this project.
3.3 My research as annstitutional ethnography

| did not commence this research as an institutietralographybut was drawn to |IE through
the research process and from the data as it arose. | begin my discussion in subsedtipn 3.3.1
explaininghow | conducted my researblefore going on to highlight how | relied heavily on
6natur al | y rosobsactiom 3.3rR2.gn sdbadct@mrd3.3i3, | contextualise lapply
t he | l@bliopolitcsb ©o better understand the work don
government documentBefore doing so, however, | will mention the tensions within IE
regarding 6orthodoxyd.

As a field of inquiry develops, the work done within and produced by that field will
naturally specialise and diversiffireekkuzhiyil, 2017) Boundaries surrounding how
knowledge is produced within a field are established, maintained, challenged and reconfigured
(Klein, 1996) Thus, differences within a field of study may mark its growth and development.
With the passing of roughly 50 years since Smith sowed the seeds that would lead to her
development of IE, such differences are apparent. In this sectiondisgilisswo areas of
di vergence associated with methodol ogi cal 6or
methods.

Mykhalovskiyet al.(2021:56)n ot ed t he Ot ensions between t
di mensions of | E and | @%2: 8% 19%3a: h8d,388)dtessedc hange 6

this by noting how others had constructed a o0

O

urged against the devel opment of a group of
a kind of orthatliompose o met Ipo dSmithg2p0éld #).In d o g ma 6
contrastRankin (2017b: 1) e mai ns attentive to those who o6ri
epi stemol ogy and ontologydéd and works to keep

Mykhalovskiyet al.reject such concerns, positioning them as:
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relations of thought, research, and writing that rigidly police intellectual boundaries and
promote fidelity to a canonical formulation of a given approach to social inquiry. Such
relations can produce IE as a sociology that is insular andgéifient, with little

interest in other approaches to social research, and that can only be done in one way.

(Mykhalovskiy et al., 2021: 534)

Grace (2019: 121,123)i mi | arly cautioned against O6too nar
approacwmdi dim ddE&angerousl y | i mi tSganlay £018:415t hi nk e r
124)posi tioned the boundary setting and defendi
circled of ésecond generationd scholafrs who w
referencing each otherés work anwayasothei ti oni ng
founding figured6 replicates the canonical asp
challenged through IEsee Stanley, 2018: 115tanley (2018: 115aw this as being the case
with aspecial issue of th@ournal of Sociology and Social Welfawsen &é New schol ar s hi
i nstituti o nedited bglukemaodyVialgtmpah (R0L5)

Another area of tension within IEbncerns appropriate researmbthods. IE
investigationgrequenly commence with observations and interviews, although much IE
research does not include the forrts@e Rankin, 2017alpeVault and McCoy (2001: 756;
2006:22p0osi ti oned interviewing as being O6present

et hnographic studiesé. I n holwé&have agproachgiyn g s ubse

researclas an institutional ethnography

3.3.1 My research process
As | mentioned in section 1.2.1, | initially wondered whether human conflicts over kangaroo

management in the ACT resulted from poor communication by government spokespeople and a
| ack of wunderstanding of the 0éaeach tobservedthe t he d

2014 ACAT hearingconducted participant observations and s&muictured interviews over an
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18-month period, and undertook 12 months of field observations in one key nature reserve in
the ACT. During that project,observed the ACAT panel members handling the witnesses and
evidence in starkly different ways the advantage of the ACT Government. | was also present
when President Stefaniak advised the government representatives in attendance on ways of
minimising the ACT Governmentodos obligation to
to kangaroo mnagement through licencing and legiisle changes. Having lived in the ACT
from 2013 to 2017, | saw the introduction of such licencing changes, the enactment of the
wholly revisedNature Conservation Act 20,1ldnd the publication of theontrolled Native

Species Management Plan 20LWas also present when the third survey of community
attitudes towards kangaroos and their management in the ACT was puldisbddicromex
Research, 2015)

| became aware of the work done through these and other related documents and began
examining them in greater detail. | traced the changes made in each republicatiddaifitke
Conservation Act 198and the changes introduced when it was replaced yaheae
Conservation Act 2014.investigated in detail how the community surveys were conducted and
reported(see Micromex Research, 2008, 2012, 20Lkstened to the recordings of the 2009,
2013, and 2014 tribunal hearings in their entirety many times over and transcribed much of their
content. | also ndewed the documentsited bythe participants in the hearings well asll
the key ACT Government documents and the key referehegsited.

While the work conducted through these documents was fascinating, | kept returning to the
perplexing events | observed in the 2014 ACAT hearing. As it would be impossible to study all
the aforementioned documents in detail within one doctoral dissertdliibited my focus to
the three tribunal hearings. | shifted my attention to exploring how the institutional practices of
an administrative tribunal permeated and organised the lived experiences of the lay and
academic dissenters who attempted to cortiithweir knowledge to the ongoing discussions
about kangaroo management in the ACT. After gaining a better understanding of individuals'
experiences and interactiongthin the social order they were part of, | looked/andsthe

macro level to better comprehetie influences that guided individual experiences and
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practices.

IE presented an ideal method of inquiry through whicex@minethe conflict as it
unfolded duringand beyond the ACAT hearings. As | had previously observed, the bolstering
of ruling relations was starkly apparent in how the hearings were conducted. However, there
was a sharp disconnect between the documents that guided the proceedings, how they were
employed, the evidence presented, and the documents that flowed from the hearings, such as the
Reasons for Decisiotiocument and media interviews with goveent representatives. The
lens of IE enabled me to shift from the longstanding fieldwork | had engaged in through
previous research and trace how the work of the dissenters was mobilised to disempower their
projects and embolden those of the ACT Government

Given the enormous amount of data generated by the official recordings of the hearings and
the documents they discussed therein, | had to further limit my focus to the areas that stood out
as 6disjuncturesd, which | tdvidenttarsedsnghwaymrs sect i
that the ACAT panel members determined the causes of ecological damage at the sites in
question, how they qualified expert withesses, the processes they used to determine which
evidence they would rely upon to make their deaisj@nd the advice they gave the ACT
Government representatives as to how to mitigate the ongoing conflicts over kangaroo
management. | continued to pore over the official recordings and associated documants to

deer understaridg of how the ACAT panel membeegsrived atthe above determinations.

3.3.2 Ethnomethodology, conversation analysis and naturally
occurring data

As | mentioned in section 3.1, @WBHothy Smith

et hnomet hodol ogy. I n this thesis, I move a |
drawing in part upon wh&@acks (1984:21d escr i bed as déactual, natur :
e v e nt Gabfinkel (1864:225) ef erred to as Onatural facts of

O6massive facts of the [society] membersé dail

of activiti ePotter (2002a54Mtemdted w overtothéthe difficulties of
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defining 6énatural & or Onaturalisticé data by
termed 6éa (conceptual) dead social scientisto
would have arisem the absence @he researcher.
Ethnomethodologists and conversation analysts collect naturally occurring data through
audio or video recordings to illuminate the socially organised aspects of talk in context
(Heritage & Atkinson, 1985: 2, 4, 5yhey capture great detail, create records of interactions
that can be subjected to repeated and detailed examination and are, ideally, accessible to others,
including the public, for ranalysis(Heritage & Atkinson, 1985:-3). Heritage and Atkinson
(1985:23)assert that such data provides a wider 01
interactiondé, the findings of which can be ex
I n some circles, data acquired through int
benefits and di sadvantages of O6contrivedd dat
been debated in many fields beyond IE, including ethnomethodology, disa@malysis and
conversation analys{gas with Potter, 1997; Potter, 2002; Speer, 2002; ten Have,. 8®r

and Hepburndentified problems with relying on interview datehich include:

(1) the deletion of the interviewer; (2) the conventions for representing interaction;
(3) the specificity of analytic observations; (4) the unavailability of the interview
setup; (5) the failure to consider interviews as interaction. Necessary problems
include: (1) the flooding of the interview with social science agendas and
categories; (2) the complex and varying footing positions of interviewer and
interviewee; (3) the orientations to stake §sid] interest on the part of the
interviewer and intervigee; (4) the reproduction of cognitivisfotter &

Hepburn, 2005: 281)

While interviewing is often considered the central data collection method(ge¢E
DeVault & McCoy, 2001: 756; DeVault & McCoy, 2006: 28)is is also the case in qualitative

research more broad(lpe Fina & Perrino, 2011: 1) noted in section 3.3.1 that my current
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research was preceded by a project which involved ethnographic observations and interviews

which occurred over a period of 18 monttghile | do not draw on those data in this thesis, that
Onaturally occurr i ng curentpejgctimaisthedispaubstdrdial i onal t
part of my analysis draws upon recorded conversations throughout the ACAT heHnmgs.
conversations captured in the official record
not directed towards or related to my reseafcha much lesser extent, | captured other forms

of naturally occurring data arising from recordings and transcriptions of discussions during

academic conferencggarticularly Fletcher, 2010) Such data is 6dnatural 6
conducted their everyday work and voiced their thoughts in conversations that were not oriented
towardmy research, as would be the case hamhbucted interviews witthem. As will

become apparent in Chapters 4 to 7, this yielded very rich data that illuminates the inner

workings of how the ACT Government addressed human conflicts over kangaroo management.

3.3.3 Bibliopolitics and the construction of government
documents

I n defining 6bibliopoliticsé as an O6interp
historian Montche(2017: 206, 207)oregrounded the importance of understanding how learned
communication assisted the development and continuation of political communication.

Montcher (20235t udi ed how &édmercenari es of politicelo wl edge6
communication during wan the seventeenth century through practices sueli@saimging
books andillaging libraries archivesand other collections.

In this thesis, primarily focus on bibliopolitical citational practices that enabled ACT
Government staff to construct reportsina mannerat advanced the ACT Gov
preferred approach to kangaroo management. Thisghasved by incorrectly referencing
primary sources, creating complex citational chains that obfuscated or misrepresented the
original sources, and altering claims made in texts without providing substantiating references.

This spannedgovernment staff working idifferent arms of ta ACT Government, including

ACT Commissioner for Sustainability and the Environm2nMaxineC o o p 008b3¥
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construction of her grassland report (ChapteStgfaniak et al. (2009)vho constitutedhe

2009 ACAT panel, in deciding the cause of the ecological degradation appareritlajitiee

Training Area (MTA)(Chapter 4); Dr Kevirrrawley (2009, 2010)ho was credited asriting

the draft and final versions of the ACT KM@ the Territory and Municipal Services

Directorat(l Chapter 6); and Dr Donald Fletcher, seni
Conservation Research secti on, and Dr Dougl as

delivering their evidence in the ACAT hearings (Chapter 6).

3.4 The data

Textual analysis is central to my thesis. In this section, | will discuss the main and subsidiary
documents | will draw upon in my analysis in Chapters 4 to 7 (subsection 3.4.1), the challenges
| faced accessing them (subsection 3.4.2), and how the bffanecripts were produced and

may be accessed (subsection 3.4.3). In subsection 3.4.4, | highlight the problems and politics of
transcription practices will explain why | conducted my own transcribing and the approach |

adopted to do so.

3.4.1 The key documents
| have mapped the key documents related to kangaroo management and administrative reviews

to illustrate their chronological appearance and intertextual hierarchies. Before discussing this,
however, | must contextualise the mapping process in IE. Textsl tew authority is

produced through social structures and institutions and are, therefore, central to shaping
individual experiences and actiof®&mith, 2001: 175)The writing that is conducted after the

data have been collected is an important analytical stage of IE re@@amspbell & Gregor,

2004: 93) Interpretation and analysis occur in the process of writihgch maps the way

particular social processes connect local experiences teleslacontext§ Campbell &

Gregor, 2004: 90)Mapping demonstrates how ruling relations function through institutions

(Smith, 2005b: 225)Smith originally mobilised the term metaphorically, noting that a map:
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€ directs us to a form of knowledge of the
and differentiated sites of experience without subsuming or displacing them. Such a

sociology develops from inquiry and not from theorizing; it aims at discoveries

enabing us to locate ourselves in the complex relations with others arising from and
determining our lives; its capacity to tell the truth is never contained in the text but
arisesinthemapeader 6s dialogic of finding and re

text, itself a product of such inquiry, tells her she might look(fmith, 1999: 130)

Institutional ethnographer Sus@orner (1995, 2006, 2014eveloped a mapping method
that joined visual depictions of the texts and work conducted by institutions and through
institutional actionwith detailed discussions about how such actions and knowledge
sequentially occuDoll and Walby (2019: 15%)ighlightedthat constructing maps can identify
the &6processi ngPenae (2@00: @dHasridgraifedas situakionscirhwhich a
person acts upon a document before forwarding it to one or more others for the next
6organi zati onal Pence @@E 20 afi oove da d thiadn G.he 6i deol
institutions is predominantly achieved through the construction of such interchanges and

through highly specialised task allocation. Such tasks become naturalised as:

Workersbd tasks are shaped by certain preva
common to workers that they begin to see them as natural, as the way things are done

andi in some odd way as the only way they could be done, rather than as@thn

procedures and rules developed by individuals ensuring certain ideological ways of

interpreting and acting on a cageence, 2001: 204)

Doll and Walby (2019: 155uggest that identifying processing interchanges may be used to
challenge practices of criminalisatidror exampleNichols and Braimoh (201&emonstrated

how the conjoining of social housing with neighbourhood policing in Toronto, Calnada,
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criminalising impacts on Young People of Coldarsection 7.5.3, | will discuss how sweeping
changes to the ACRature Conservation Act 19&0iminalised dissent.

Mapping can identify broader processes of margatitin and exclusion. For example,
Geor ge (D088 172study of gay bathhouses revealed how police use@tihanal
Codet o i denti fy men e nWathg([R005g 209eramihad halvelosednt act s 6
circuit television was used by siuarshopping | ance s
mall. Through research into the continuous quality improvement of wound care n\siteys
(2015: 145147)not ed how mapping can il luminate how 1t
sidelined or rendered invisible.

In Figure 1 | mapped the key documents associated with the management of kangaroos
and human conflicts over kangaroo management in the ACT from the initial (epeXACT
Government Parks and Conservation Service, 1@9heNature Conservation (Eastern Grey
Kangaroo) Controlled Native Species Management Plan .201section 12.3, | noted that the
ACT Government made commitments to base kanga
scientific knowledged and to 6dopen government
(ACT Government, 2016; Frawley, 2009: 92; 2010: 75; Gallagher, 261B)e s t sciencebod
exemplifies whaSmith (2005b: 56, 589)referredtoas b b obont ol ogyd6, a term
convey that a concept with indeterminate referents must be filled with meaning. By engaging
with the actualities of the social relations associated with kangaroo management in the ACT, |
trace how concepnseduclbopendpbesersment 6, and
given meanindpy the ACT Government to organise social relatiéigure 3 maps the
sequence of documents through which the devel
Obest sci enocveedr namedn t 0o mmeheyAChTeheatingsaandebeyond. While
both discourses are evident in all government documents related to the issue under study, |
predominantly follow Obest scienced through t
6open gover nme n dedblue.lDuedatiein compteritese | wil Bxpand upon the

processes that enacted the ACT Governmentds c
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TheNature Conservation Act 19&hd theACAT Act 200&re both boss texts as they direct
different processes associated with kangaroos and human conflicts over kangaroo management.
TheNature Conservation Act 19&lrectly referenced thACAT Act 200&nd detailed the
administrative decisions that the tribunal could review. As such, they are positioned at the top of
the textual hierarchy in Figure 3.

Subsidiary documents are texts that come into being through and are organised by the
texts higher up the textual hierarcunpublished work by Smith (2010) as cited by Bisaillon,
2012: 610) The ACT Civil and Administrative Tribunal (Expert Witness Code of Conduct)
Procedural Directions 2009 her eaf t er rGCedeefiConduit) t @ Rabsohdtidee 6
Decisiondocuments are subsidiary documents that fall undeh@#eT Act 2008People
presented at hearings as expert withesses were required to adh€mltoa Condugtrovided
to them. After the 2009 hearing closed, three ACAT presidents, Linda Crebbin, Bill Stefaniak
and Peta Spend€2009) formalised and published tnde of Conduds a procedural
direction. Witnesses appearing at all hearings were required to swear or affirm that they had
received the document and had prepared their statement in accordance with its provisions.

The official transcriptions and recordings of the proceedings are subsidiary documents
to theACAT Act 200&o the extent that, according to sections 59(1)(c) and 61(b), the Act
requires specific information pertaining to
p r a c tin additisn@ection 40(3), prohibits protected information from being recorded or
divulged. The official recordings and transcriptions comprise the primary data that arise from
the ACAT hearingsMany other documents were drawn into discussions throughout the
hearings, including public and private research documents, governmenaptapolicies,
websites, and articles in the popular media. Where pertinent, the references within scientific and
government documents were investigated within the ACAT hearings, thus creating a complex
and interconnected web of key documents that areadéa my analysis.

Institutional ethnographers Liz Stanley and Sue WiS87: 216)proposed the ability
of those other than the researchers to retrieve data to be a key methodological element that

ensures accountability. In the section that follows, | discuss the accessibility of the data upon
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which | rely, which, as highlighted bylurray (2022: 48)allows readers to examine the
knowledge claims | make, to challenge and disagree with them, and to potentially arrive at

alternative conclusions.

3.4.2 The challenge of accessing public documents
The ACT Government makes an enormous amount of information available on its website.

However, | have encountered numerous challenges in accessing relevant documents and finding
details about their creation. For example, the ACT Government website infligcgiates
when the information was posted or updated. Another challenge is that, for the most part, when
information or documents are superseded, the earlier versions are no longer publicly available.
One exception is the Draft ACT KMP, three hard copieshich are available in three libraries
in the ACT. One additional copy is available in the ACT Legislative Assembly Libsduigh
is inaccessible to the public. Another except
Transmission Station (BNTS) Site as part of t
by Dr MaxineCooper (2008)Commissioner for Sustainability and the Environment, which is
available in four publicly accessible libraries in the ACT, New South Wales and Victoria. The
public versions of some reports commissioned by the &6\fernmenare truncated versions
of the original documeni&s with Coggeet al, 2007; Peachegt al, 2007) In those instances,
my analysis has been limited to the publicly available version of the reports.

Some documents are available in libraries in the ACT and NS\Whsite viewing only.
This has been challenging as the documents are sizeable, and | needed to capture the
information they contained accurately and in detail for analytical purposes. Another barrier to
accessibility is that some government documents are onilalaeaat libraries that are not open
to the public, such as the ACT Legislative Assembly Library and the Commonwealth Scientific
and Industrial Research Organisation Black Mountalmdrly. In most cases, | eventually
acquired a |l oan or a copy of the material thr
contacting the relevant librarians directly. This process, however, would be more difficult for

members of the public.
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The consultantsé ecol ogical assessment repor
BNTS and the MTA were not publicly accessible. The relevant reports were emailed directly to
ACT Government senior ecologist Donald Fletcherbut were not made available to the
applicant in the 2009 hearing. This has been an important omission given that the data contained
therein formed the basis for the licences to kill kangaroos at the two highly contested sites. This
has not limited my angsis, however, asdm more interested in how such reports were
mobilised than in their contents. These challenges, however, pale in significance when

compared to accessing the transcripts of the tribunal hearings.

3.4.3 The problematic nature of producing and acquiring
transcripts

Transcripts have been important documents in the ACAT hearings, being drawn upon in
subsequent hearings by | egal counsel and guid
recordings that preceded them form a significant portion of the data upon wHigch this

subsection, | will discusthe process of creating the official transcripts of the ACAT hearings,

the methods for acquiring them, the limitations of relying on them, and how | addressed these

limitations.

3.4.3.1 Producing and accessing the official transcriptions

Similar to other Australian statésee Cunliffe, 2013b: 28)he ACAT hearings are
routinely recordegbut only transcribed an application to do so has been approved and a fee
paid (ACT Civil and Administrative Tribunal, n.€t). Over time, the ACAT developed a policy
to consider applications for free audio recordings or transcripts if the associated fees would
cause hardshifsee ACT Civil and Administrative Tribunal, 2019, rld.n.d-c). The task of
recording and transcribing the proceedings of the ACAT has been tendered to private
companies. In the 2009 and 2013 hearings, Merrill Corporation undertook these services, and
Spark & Cannon conducted them in the 2014 hearing. In the 200Da8d&arings, the staff

from Merrill Corporation produced separate recordings for each stage of the hearing on each

117



individual day. As such, my citations of sections of the recordiogsthese years includbe
speaker, the date, the number of the recording on the day if the case took place, and the time
span over which t he (Rpuoghue 3/62809, Recprdirigé,i:13:3as wi t h
1:13:53% In the 2014 hearing, Spark & Cannon captured each day in one recvtieg.
citing the segments of tf#914recordings | have transcribed, references appear without the
recordi ng n @Wanise3dr6/2014, 6:29wWd:30:85h 6

In 2015, Spark & Cannon wagquired by Epiqg, which currently holds thentract for
these servicesinthe ACT.r anscri ption staff transform the 1
transcriptgEpiq Global, n.d.; Skyring, 20243 claim | will challenge in the following section.
While court reporting manuals mayovide a better understandingtadnscription and editing
conventions and practicésee Cunliffe, 2013b: 27¢ontracted staff tasked with transcribing
the ACAT heamndhgsidg s$0 Iyl 6i pl e (Skyrimd, e and f o
2024)

Public access to the transcripts of the public ACAT hearings is restricted by a requirement
that the persorequesting the document submit their reasons for wanting access to the
transcription company, which then forwatte request to the ACT Courts. If approved, a fee
must be paid. When | requested a quote for the transcriptions of the three hearingstime2014,
amount was ove$15,000AUD. Ten years later, the quote to transcribe the original recordings
was almost double that amoui$28,085 AUD, as per Towns, 202&jncepersonally recording
the proceedings is prohibited and the hearings had long been completed, | purchased the official
recordings of all three hearings (43 audio files in total) for $1408B6. Due to the contract
being successively awarded to different companies, the recordings and transcripts are no longer
available(Towns, 2024)

Upon request, the ACT Government provided me with a copy of theR€88ons for
Decisiondocuments at no charge. Through previous research, | attended all but the first day of
the 2014 hearing, during which | made notes comprising over 73,500 words. When the hearing
was not in progress, participants allowed me to read three sections dfdiaé tohnscript

comprising 280 pages from the 2013 heanmigich was discussed in the 2014 hea(see
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ACAT, 2013a, 2013b; 2013ch the section that follows, | will discuss the problematic nature

of the transcription process and hmastitutional ethnographers have approached it

3.4.3.2 Transcriptionprocesses illuminate ruling relations

Much attention has been paid to what the transcriptions purport to represent. Scholars have
described the process of (tandlave £999: BiWalger,as a f o
1986: 416)andasbeingb i nt er pr et i v e 6 (Davidsord& Mopre, 204 2y B)at i onal ¢
Many position the transcription process as being problematic, political and impacting the quality
and trustworthiness of the data drawn ufemwith Ayaf3, 2015: 524 ; Bird, 2005; Bucholtz,
2000; Lapadat, 2000; Sarat, 1999; Walker, 1985; 1986: 409, Bd6ach specific
transcription method, a prior decision is made that is interpretive (what to transcribe) and
representational (how to transcril§Bucholtz, 2000: 1439xnd such decisions are inherently
embedded in ruling relations.

Focusing more specifically on the transcription process in legal settings, | draw upon
the work of Anne GraffariValker (1990Wwho was engaged as a court reporter for eight years
before becoming a sociolinguist. Her research into court repatéimpnstrated that wotfor-
word documentation in the form of a transcript of the events is not posiblate being
presumed in the legal statu{sge Walker, 1985F5he noted some discrepancies that inevitably
occur in providing a written account of what has been spoken, some of which arise from the
cultural and professional milieu of the work sett{lgalker, 1990: 203)She acknowledged
6obviousdé discr gsparhc iaesss 6ian ntirsa msecrtiigftised speak
speech, somet hi ng mWalker 199D:2033nsackon h4.3Bg wikh d d e d 6
determine the degree to which such concerns occurred in the data upon which I draw.

Davi dson a20m)andlysisofedbssalian doctoral theses reflected that the
transcription process was minimally addresskxdpite the apparent fact that the theoretical
underpinnings of the research projects had shaped and reflected the way transcriptions were

conducted. Turning my attention to the way the transcription process has been approached in IE
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reflects a similar propensity. For instance, wHeacribing the process by whitth researchers

transcribed their recordings, many institutional ethnographers have simply noted that the
transcription had been done, that they@adr a ns c r i I{Beedno & Bacilp 2016: Irh&y

Eastwood, 2021: 210; Johnson & Bagatell, 2020: 649; McLarnon, 20240;8%ichols &

Braimoh, 2018p r 0 i(Hastihgs,2022: 185Fxceptions include research kigCoy

(1999) Walby (2013)andMurray (2019) Murray (2019: 94noted that, regardless of whether

it is acknowledged, the researcherds epistemo
what and how they choose to transcribe, their methods of reading, how they use and analyse
data,and their overall thesis.

Smith (2002: 31put forward that the structure of social relations is indicated in the way
people talk about their work. Transcripts of
of participation in social relations that hook their local experience to the wotkers
el sewher e, k no(@mith, 26021 81l)SimidakynDeweau §2009: 15jagged that
6using the actual words of the informant i s i
and how ruling relations work in a particular
original transcript for various reasofsee Kearnegt al, 2018: 293)while some did not
explain how this was achievéskee Nichols & Braimoh, 2018: 160p their work on mothering
as discourseGriffith and Smith (1987: 9B2) sought to assume a less visible presence in their
transcribed interviews, but did not explain if that involved removing their presence from the
transcriptions.

IE researchers, therefore, apply a particular lens to the transcriptions they draw upon
and do not require transcriptions to be as acutely detailed as is required in conversation analysis.
This is because conversation analysts examine talk and relatedtiotes to uncover and
understand the practical reasoning and activities of real actors in their everyday settings
(Manzo,1997) | will now draw upon Wal kerods insight

transcriptions of an ACAT hearing.
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My examinations of thefficial recordings and associatednscrpts of ACAT hearinggoncur

withi nstitutional e@0L3bo3gfindingdtleatd hCahbr fyf €éésen the
hi story) enshrined i n t rToepsoceedingstofsthe 2009, p0a3r t i a l
and 2014 ACAT hearings were captured in 43 audio recordings. The preliminary proceedings of

each of the hearings commenced with the ACAT presidential member pointing out that the
microphones on the tableswere nottoampli s peaker sd voices but wer e
proceedings, a process which took place in another area of the b{#leegrebbin, 12/5/2009,

Recording 2, 54:365:32) Despite their efforts, the recordings are indecipherable at many

points, as | shall discuss below.

| compared three of these recordings with the associated official transcript, which |
discuss in greater detail in Appendix 1. | chose two days (8 and 9 July@d®8)ich there was
a reasonably even split of contributions from the applicant and the respondent, as well as one
day (10 July 2013) on which the ACAT panel members predominantly spoke as they delivered
the reasons for the decisions they had mhudthe 2009 and 2014 hearings, witnesses for the
applicant and the respondent generally delivereit #vidence on separate dagsd evidence
was heard presented by one witness at a fimihe 2013 hearing, consulting ecologist
Raymond Mjadwesch was the only expert witness presented by the applicant, and ACT
Government senior ecologist Dr Donald Fletcher was the only witness presented by the
respondent. Throughout that hearing, the witnesses delivered their evidence concurrently.

As such, | chose the two dags which they delivered their evidence in the substantive hearing
in 2013 totry to capture a roughly even number of contributions from the witnesses and legal
counsel for botlparties, with the ACAT members and legal counsel interjecting as they saw fit.

In comparing the recording with the transcript, | was not concerned with the
inconsequentiasmall errors and omissions that may be expected and were evident in the
transcript. While it i s appar(senWalkerhl@90:204he tr a
those small changes did not impact the content of the messages delivered, which is the main

focus of my thesis. Given this, | focus more on the discrepaticieare of consequence.
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The sampled transcript contained exampl es
addedd, Osomething missingd and 6éa misidentif
wrong witness has be@mservedn other institutional ethnographies, as wtbnliffe (2007:

85). Key information omitted from the transcript included points where ACAT members
interjected briefly to indicate their support for or opposition to what was being said, as well as

background noises and conversations. Quite a few of the statements rapdrtéuly

6inaudi bl ed in the transcript can be clearly
names, and ecological terms | i ke 6antechinusbd
6recruitmentd, and 6dr i v egualktyofithettrénscripion s ome i ns

rendered the text nonsensical. Refer to Appendix 1 for a more detailed discussion about this.

The transcripts do not contaimestamps and do not convey pauses, incluttiagime
it took for statements to be delivered or the time between statements. They also do not reflect
how people spke overeach other, butanscribe their speech in whole blocks. This is one
technique in court reporting designed to make the transcript more reéskbMalker, 1990:
226-227). However, doing so fails to indicate the pace and emotions associated with the
discussions. This is particularly significant when there are power differentials between the
speakers involvetsee Walker, 1990: 23334).

The transcrigt do not convey paralinguistic featuresich as volume (as with yelling)
or clarity (as with mumbling or the speaker being far from a microphdheyalso do not
convey extralinguistic features gu990h221ds si gns
research indicated that 89% of court reporters in the U.S. would not record indications of
emotions such as laughter or teasthey would be moving into the realm of interpretation
rather than reporting. Judgelsjected tacourt reporters applying subjective judgements to the
transcriptqWalker, 1990: 221)

Walker (1990: 218, 229kvealed the historical propensity of court reporters to be more
attentive to editing the grammar and phraseology of judges, lawyers and professional expert
witnesses. At the same time, feaurt reporteren her study reported doing so for lay

witnessesWalker (1990: 23234)found speaker categorisation to be a predictor of the degree
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to which their speech was transcribed verbatim, identifying such categories in the dichotomies
of sworn/unsworn, educated/uneducated, expert/lay witness, ins (judges and lawyers)/outs
(court reporters), employer (government department/law firmgmmhoyer(court reporters),
liking/disliking the speaker, and sees the transcript/does not see the transcript. While some have
found misrepresentations in transcripts to be aspects of standard practices rather than conscious
acts(Bucholtz, 2000: 1452; Slembrouck, 1992: 41008), Walker (1990¥ound a
disproportionate focus on producing a verbatim account of the speech of those in positions of
power.Cunliffe (2013b: 34noted that the legislation guiding court reporting in British
Columbiadoesnotrequirea wordfor-w o r d or verbati m, record, but
and accuratebo.

Compared to the official r e (seeMdlken 1980, t he s
204)in the ACAT transcripts by deleting repeated words, false starts, garbled words,
background discussions, withdrawn statements, and discussions at the end of the day that
pertained to organising the foll dedWalgk @lrayds e
(1990: 203 gar bl ed wordsdé as Oinaudibled or oOindis
patterns in the d6inaudibled or O6indistinctd d
conducted frequency distributions of these terms by individuals andsyoagending on
whether they were aligned with the applicant or respondemtere ACAT panel members.
When the 6inaudibled or o6indistinctd designat
applicant, the Australian Society for Kangaroos, were moreylioehave their statements fall
into these categories by a factor of eight (56%) when compared with those of the ACAT
members (7%) and considerably higher than that of the speakers for the respondent (37%).
Refer to Table 4 in Appendix 1 for furtherdetail Ther e may be numerous r
speech being categorised as Oinaudi loéirngd or Oi
softspoken or being positioned a distance away from a microphone. However, my ratios of
speech deemed indistingb&ble suggest further investigation may provide useful insights. The
political implications of transcription processes have been discussed by other researchers, as

when key information in a police transcript i
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misattributed'see Bucholtz, 2000: 144243) | will now discuss the approach | adopted when

transcribing.

3.4.3.4 My transcription process

Some scholars regard the act of transcription as part of the data analysis process and should,
therefore, be conducted by the resear¢bee Ayal3, 2015; Bird, 2005; Gee, 2005; Park &
Zeanah, 2005; Psathas & Anderson, 1980}hecase of this research, | concur that the process
of transcribing the official audio recordings of the proceedings required me to reflect on the
transcription process and formed an important preliminary stage of the data aialykist
end, | listened to the three hearings in their entirety several times, making notes each time and
identifying the key passages. | played the recordings on different equipment, which greatly
impacted the extent to which | could discern uncleati@es: This enablethe to identify the
sections which were most relevant to my research problematic.

As the amount of contextual information that could be captured in a transcript is
6i nfinit el(Gookel®9D:al) hbd tb deeide what to include in the transcript.
Bucholtz (2000jdentified two transcription styles that foregrounded written or spoken
di scourse differently. I n 6naturalised6 trans
represented in a way that conforms to conventions in written diso@uskoltz, 2000: 1439,
1461) o6 Denaturalisedd transcr i(Butholta,200na4BMNt ai ns |
As my interest is primarily in the content of the remarks of the participants in the ACAT
hearing, it is appropriate thdtr ease of reading have conducted naturalised transcription. |
present this information in a manner more detailed than the official transcripts but less fine
grained than that found in conversation analysis, for the reasons | discussed in3sé@&ig@n

Walker (1986: 313ylemonstrated how the inclusion of indications of pauses in
transcripts gave coherence to the conversations that took place. In contrast to my sample of the
official transcripts of the ACAT hearings, | have noted and timed extended silences in my

transcripions. My sample of the official transcripts reflects that interruptions were omitted,
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making the discussions appear on paper as orderiakimg. Ths frequently belied the chaos
of the proceedings. | have been at pains to record the interruptions that indicate the pace of the
proceedings, when discussions became heated, when discussions developed into what might be
considered disrespectful, and howsthias or was not responded to.

|l have included the 6uhdé statements where
such as an awkward moment or when emphasising a point. | have noted utterances such as
Omihmmé a-hdhduhn my transcriptions. skénsy conve
were supportive and encouraging of the statements being made or when withessea offered
more casual response. I have recorded é6hmmdé s
employed them to precede expressogpticismabout a comment. | have also noted the points
at which emotion was expressed, as with [laughed] and [knocked loudly on the tablé¢h&hen
speaker waemphasising a point.

| captured sentence restarts and placehol d
length of pauses between statements, | have not timed them within a statement. | have recorded
nonlinguistic sounds where | thought they were relevant, but | havatteohpted to note every
nonlinguistic sound. | do, for example, note laughter, where particular noises drown out the
speech, the sound of franpaper flicking as participants attempted to keep up reittrences
to different documents, and so forth.ave italicised words that were emphasised by the
speaker. | havemitted inbreaths, oubreathsaudible sighsparalinguistic features
dysfluenciesco-occurring nonspeech eventalse startsrepetition the actual pronunciation of
words or background information

| avoided transcribing speechnnnstandard orthography, which is the conventional
system of spelling of a languadeprovide an example of this in the discussion that follows. In
their study of the social meanings associated withstandard orthographieaffe and Walton
(2000: 583)oncluded that readers wénscribed speech made assumptions about the speakers,
stereotypinghem into lowstatus categories. Similarly, in his study of American speech,
Preston (1985: 328pund theuseofneet andar d spelling served to (

makingthema pp e ar boori sh, uneducat ehichBuchaltz t i ¢, gan
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(2000: 1455y ef er s t o as oO6unwarranted assumptions®é.
speech byor Douglas Jarvis, barrister for the ACT Governmergmplifies the approach |

have taken in the chapters that follow:

Go to page 37 of the Kangaroo Management Plan, Mr Mjadwesch. There is in Figure

32under the headi ng isdgraphteal epesentgtionobthee s hor e s
phenomenon to whi c h,andéhatshokse¢hatmotgnydot i ng t o vy
kangarooglohave i rruptions, contrary to what yol
coll apsed due to starvation. Thatdés what h

(Jarvis, 3/6/2014, 6:29:48:30:35)

As | discussed in section 3342, this is sufficient detail and accuracy for the requirements of

myi nstitutional et hnography. O6Hesitation mar ke
suspicion, disfavour, a sign of incompetence or domingem Scherer, 1979; Scollen, 1985;

Walker, 1986:414) A denaturalised transcription of Jal
Bucholtzés 6unwarranted assumptionsd regardin
distract from the substance of his message. The following is the denaturalised tiansfript

the above passage:

(6:29:416:29:47)Jarvis: Go to page 37 of the Kangaroo Management Plan, Mr
Mjadwesch.
(6:29:476:29:56) [Silence, apart from the sound of a page flicking.]

(6:29:566:30:35) JarvisTher e i s a, um, in Figure 3.2 wun
6Googong Foreshores6 is a graphical repres
why, which |1 éve been putting to you and th
kangarooglohave irruptions, contrary to what yol
popul ation coll apsed due to starvation. Uh

away all the food.

| encounterednanychallenges in the transcription process. In all fairness to the official
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transcriberssomestatements that were difficult to disceaguired a considerable amount of
time to transcribe. As the ACT Government outsourced the transcription prtogesstibingas
accurately as | have done in these circumstances would be beyond what could be reasonably
expected of commercial transcription services. The difficulties in clearly hearing the statements
were due to soft speakers, multiple speakers talking concyrribatkground noises such as
coughing, items being moved near thenmtiones in the hearing room, and loud ngises
including those made by dropped iteflibe ACAT presidents occasionally askeaakersvho
werepositioned at a distance from the microphtmesposition their selve$n most instances, |
could transcribe the initially indeterminate statements by listening to the audio recordings
multiple times through different equipment.

When | listen to the audio recordings, | compare my transcriptitnthe original
recording to ensurelarity. Some researchers have reviewed the recordings during the data
analysis period to remain ¢ on(seeDBavidsah &Mboreh t he
2010: 6) When citing the transcript, | often listened to the recordings to ensure that my quotes
reflected the recordings as accurately as possible, a practice recommeRdathiag and
Anderson (1990: 787). In some instances, | reference the official transdfiptdoes not differ
from the official recording, as some transcripts, such aR#asons for Decisiothocuments,
are publicly available on request from the ACT Government. In addition, the written citation for
such a document is clearer and simpler than an audio recaadiiigsimply requires a page

numberin place of the date, recording numbamd time stamp

3.5 Limitations of this research

In this section, | addreskd three main areas that limit this investigationluding drawing
upon retrievable dat@ection 3.5.1)the absence of significant voices in the data I(ssetion

3.5.2) andmy engagement with other areas of scholar&eption 3.5.3)
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3.5.1 Reliance on retrievable data
In her own studiedorothy Smith(1978; 1990d)ncluded the text that she analysed. Other

institutional ethnographers have positioned this as an intentional move to ensure the
accountability of the researcher, avoid replicating textual relations of ruling by enabling readers
to use the primary texts tonduct their own analyses, draw their own conclusions and replicate
the research if they choose(see Murray, 2019: 67; Murray, 2022; Stanley, 2018: 81; Stanley

& Wise, 1997) While most of the data upon which I rely is or has been publicly available, the
ability of members of the public to access some of the relevant documents is extremely difficult
or prohibitively expensive, as | discussed in section 3.4.3.1. Thereforgtais not entirely

retrievable.

3.5.2 Absent voices
Because primarily draw on the voices of those who participated in the ACAT hearings and, to

a lesser extent, on those who spoke publicly on issues related to kangaroo management, key
voices have not been fulbaptured by my research. Caucasian middieetirememaged,

highly educated males are overwhelmingly overrepresented. The voices of Aboriginal people

are completely absent from the hearings and from the associated interviews in the media. This is
despit their strong presence at the protegissingthekilling of kangaroos at the BNTSee

Coe, 2008a; 2008bYo contextualise this issue, | will provide information about those who
participated in the ACAT hearingRefer to Appendices 2 and 3, which reflect the witnesses,
ACAT staff and the legal representatives who appeared across each of the three ISzariags.
participantsappeared in more than one hearing, and a number appeared in both the preliminary
proceedings and in the substantive hearing. Of eleven witnesses, one held a diploma in an
unrelated field, and one posestleldadoctoramodiob c hel or
whomhad completed postdoctoral studies. Major General Elizabeth Cossan was the twelfth
witness who appeared briefly in the 2009 hearing to discuss the costs to the Department of
Defence should the operation be delayed. | have excluded her from this disassien,

qualifications were not provided, and she did not discuss the scientific evidence that supported
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the associated licen@e question in te 200%hearing

As might be expected, the hearings funatidim anmmensely hierarchical and gendered
manner The number of women involved throughout the three hearings varied greatly according
to their role, with women comprising two of the eight ACAT panel members, eight out of the
fifteen legal representatives, and one out of the eleven expert withessadifex€lossan).
From a qualitative perspective, the gendered nature of the proceedings is also stark. For
example, ACAT Senior Member Louise Donoghue was frequently denied access to evidence by
President Bill Stefaiak and Senior Member John Ashe. Dr Douglas Jarvis, barrister for the
ACT Government, frequently did not supply enough photocopies of evidential documents to
provide a copy to all the parties involved. Indeed, he routinely appeared with only one copy of
the relevant document, which he intended to give to the ACAT panel. This happened so
consistently that it appeared to be a tactic to put the applicant on the baels finat case
proceeded while the court associate made copies of the relevant documesdsgefal
occasions on the second day of the substantive hearing in 2009, Jarvis provided three copies.
One was given to the applicaand two were given to the panel of three ACAT members,
which included Stefaniak, Ashand Donoghue. Stefaniak and Ashe consistently took the
copies and denied Donoghue access until she f
(see Donoghue, 3/6/2009, Recording 1, 1:13:338:53)

In addition, Martin Bennett, counsel for the applicant, wrongly assumed that Donoghue was
the court associate supporting the proceedings and directed her to carry out duties such as
disseminating copies of evidential documents amongst the relevant patii¢§ee Bennett,
4/6/2009, Recording 2, 1:23:4424:17) No one corrected this oversight. When Bennett was
made aware of this, he apol ogised to Donoghue
Associattwh o | want to formally apologise on the t
and downgradi ng h e (seeBenaeit,u/6/2009SReeotding 2n3B1B3). her e . 6
He did not apologise to her personally after she returned to the(seenBennett, 4/6/2009,
Recording 2, 11:402:20) Thu s, Bennettb6s apology functi one

as an apology to a person.
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The dissenters also replicated such gendered differddc&semary Austen was the only

female witness presented who discussed the scientific evidence upon which the licences had

been based. Austen and her husband, Professor Steve Garlick, chose to submit a joint withess

statement. While they each submitteditness statement, botitiatementsvere identicaln
content Austen and Garlickvere longstanding leaders in the macropod rehabilitation
community(see Garlick, 2014a; Garlick & Austen, 2012, 2014a, 2014b, 2816}en held
undergraduate qualifications in zoology and postgraduate and postdoctoral qualifications in
biology (see Austen, 3/6/2014, 5:16:5117:10) Garlic was a professor of spatial economics

and applied ethics, and his undergraduate degcaededa major in psychologgsee Garlick,

3/6/2014, 1:51:28:58:00)0 Austen referred to hers¢gdef as

Austen, 3/6/2014, 5:16:48:16:45) Despite Austin appearing to be the stronger expert witness,

Garlick was presented as the applicant s

rehabilitator, testified second and Austen

witnesss in all three hearings, lasting under 14 minses Austen, 3/6/2014, 5:13:46

5:27:23)

A bias in the time allocated to present evidence was also apparent in the split between the

f
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h

ACT Governmentdéds witnesses and those presente

substantive hearing in 2009, Fletcher presented evidence for 7 hours amii&Ssmver three
days, while the dissenting witnesses appeared for a total of 2 hours and 27 minutes. This
included Dr Mark Drummond, a statistician and lecturer at the Canberra Institute of Technical
and Further Education, for 52 minutes; Ramp for 42 msyand BesAmi for 53 minutes
immediately prior to counsel delivering their submissions, which led to the closure of the
hearing. We can see that this appears to

2.4.3. When presenting the rule, thiei€ Minister, Treasury and Economic Development

br

Directorate(2020:12) i denti fi ed as a part of natur al

person is given a reasonabl e opport umakeary
genuinely considers the affected personoés

While | acknowledge the comparative homogeneity of the voices | examineathis
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unavoidablegiven the withesses who appeared in the heatibde considerableesearcthas
focusedon specific social groups in wildlife management generally, minimal research with a
similar focus has been conductegiardinghuman conflicts over wildlife managemeRNbtable
exceptiongocus on the perceptions of Australian Aboriginal cultural groups in relatifemab
banteng Bos javanicus(deKoninck, 2005andinvolvement inthe commercial kangaroo

culling industry(Thomsen & Davies, 2007urther research is required to investigate human
conflicts over wildlife management, and kangaroo management more specifically, targeting the

breadth of demographic characteristics, particulamypngFirst Nations people.

3.5.3 Engagement withother areas of scholarship
As | outlined in section 1.2.1, my work is grounded in environmental science, sociology, and

applied social research, which | employ to better understand human conflicts over wildlife
management. | approached this research as an institutional ethnograpkysach conflit
tracinghow it was resolved through administrative reviews. Howevdy, asmall portion of
the conflicts over kangaroo management in the ACT occuwvithih the ACAT.| could have
equally explored how the protesters were managedwitiie community attitudes surveys
wereconducted.

After observing the 2014 ACAT hearing, the fieldwork for my previous research
involved immersion irthe clashes where the boundaries of the workspaces of the shooters and
others conducting the culls and those of the activists were brought tod¢tieer analysed the
first three community attitudes survelgee Micromex Research, 2008, 2012, 20d&jch |
found to be verproblematic. For example, they employed questionable sampling méteads
Micromex Research, 2008:2t 2012: 34; 2015: 23) and included biased and leading
guestiongsee Micromex Research, 200814, 18. 20; 2012:95, 18; 2015: 87, 2021).
Questions were removed, and comparisons were made across the years despite changes in the
wording of questiongsee Micromex Research, 201219, 14, 15; 2015: 8, 11Response
options favoured the governmentdés pfositi on,

response optiorendthe responseptionsprovidedfurthered this practicésee Micromex
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Research, 2008: Appendix C; 2012158, 18; 2015: 5,-21). Inappropriate consolidation of
responses enabled the reporting of results that were favourable to the ACT Govésement
Micromex Research, 2012: 6, 7, 18, &8y, in some cases, the findings were misrepresented
(see Micromex Research, 20084 36, 7, 20, pp.-# of Appendix A, p.1 of Appendix C ; 2012:
7, 19)or inadequately contextualisésee Micromex Research, 2012: 6, 7, 10, 12, 14, 16; 2015:
21). No attempt was made to demonstrate the validity and reliability afdieators

While there were many sites | could have chosdodos on for my research, the
ACAT was the one that captured in great detail how associated decisions were made, not only in
documents but alsa recorded conversationds such, | have not concentrated on the legal
aspects of such reviews, nor have | grounded my research idagaistudies, critical legal
studies or institutional ethnographies of law. My inteliestin how the hearings were
administratively managed to address the conflicts.

In this chapter, | have discussed IE and contextualised how my research has been guided by
it. | have outlined many transcription challenges and explained why and how | transcribed the
official recordings myself. Sarat, a political scientist who has writsout the politics of legal
transcriptions, interrogated what is contained in transcripts as much as what is absent from

them:

The cannobesaid is itself both a function of law's own rules of evidence and of the
mechanisms of repression and denial that pervade culture at any given moment. The absent
is always present just beyond the margin of the transcript calling on itsseadaquire

about what should or could have been recorded, but wagSaoat, 1999: 359)

A key matter raised in the ACAT hearings was the identification of the problem that the
management interventions aimed to address. The ACT Government claimed the sites earmarked
for killing kangaroos were ecologically degraded, and all the applicantsladitee parties then
debated the cause of the degradation so potential solutions could be canvassed, and it was on

that point that the parties involved in the hearings expressed vastly different understandings. In
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the following chapter, | explore the scope of consideration of the causes of the ecological
degradation apparent at each site in which the killing of kangaroos had been scheduled.

Following Sarat, | examine the causes that were foregrounded, those that were excluded, and the

processes that enabled thdseisions.
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Chapter 4. Determining the causes of ecological damage
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4.1 Introduction: Ecological destruction by humans,
kangaroos or both?

Since 2007, the Australian Capital Territory (ACT) Governniasistated that ecological
damage was apparent at several sites, including the Belconnen Naval Transmitting Station
(BNTS) and the Majura Training Area (MTA), both owned by the Commonwealth Government
Department of Defence, as well as at several nature resghieh form part of the Canberra
Nature Park. Government staff attributed this to kangaroo grazing and pre$emttoigsthem
in sizeablenumbers on anngoingbasisas the solutioiCooper, 2008)This was reiterated
whenCooper (2009b) el eased her O6Report on ACT Lowl and
Dr Maxine Cooper, Commissioner for Sustainabi
(hereafter referred to as O0Cooperds reportod).
KMP)wasr el eased for public comment in 2009 and c
commitment to base kangaroo management on the
(Frawley, 2009: 92)

Cooperds report was AGTe&Cwivand Agmirdstrasive firilbungd on i n  t F
(ACAT) hearings. The ACAT panel members detailed in tRemsons for Decisiotlocuments
why they, too, identified kangaroo grazing as the cause of the ecological degradation that was
apparent at the MTA and in nature reserves that formed part of the Canberra Nature Park. As a
result, they upheld the decisions made by the ACT Cuag®rof Flora and Fauna (hereafter
referred to as t he 06Corkil é000kangavoosi the MTAIni ssue t h
2009 Subsequent ACAT panels also upheld similar decisiotiee 2013 and 201fearings

The ACT Governmentds commitment to ground it
scientific knowledge is foundational to geevents Figure4 illustrates the boss textghe
Nature Conservation Act 19&hd theACAT Act 2008 which guided the ACAT panel
membersn determininghe cause ofcologicaldamage at the sitélsat were the subject of the
hearings At the time, this was reflected in Division 2.2 of tature Conservation Act 1980,

which established a Flora and Fauna Committee
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expertise in biodiversity orcommissoheoatsy 6 who adyv
functions, in part, as an advisortte Minister for the EnvironmefdCT Government Office

of the Commissioner for Sustainability and the Environment, 202@®) Draft ACT KMP made

a more explicit commitment to base kangaroo m
knowl esekdgraviey, 2009: 92The work ofCooper, the ACAT panel members dbid

Donald Fletcher, ACT Government senior ecolodedt,within the scope of these requirements.

Figureda W? Wl  ROURUNDW6 WWHE e+ WWYNWIHY G YNDRAC O W ¢ 0¢
NY211 0aW0qk W

h710t qit HFRWUADK WRt WT WEGRHqUT WRUWNI WI0We UT Wh YGEUIU
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In this chapter, examine the processes Cooper and the ACAT panel members employed in
the 2009 and 2013 hearings to reconcile conflicting informatiordatetmine the cause of
ecological degradation.begin by providing background information on the data I rely on in
sectiond.2. In section 4.3, | explain my analytical focus on processes of exclusion, which, from
an institutional et hnography @979 c ptotuism@e ct i ve
process,aswelldéa me o and(Whah egpdtsi ati on erasur ed. I a
Obi bliopol it i dvorichea @01&pdomthessac hed by
I n section 4. 4, | trace how Cooper assessecdl
grassland. This enabled her to transform earlier documents that did not identify kangaroo
grazing as a threat to support her conclusion that kangaroo gvesrttpe primary threatening
process leading to ecological degradation, arddcommendhatkilling kangaroos as
urgently required. | continue along this vein in section 4.5, where | examine the processes the
2009 ACAT panel members employed to construct human aetidhe MTA as being
ecologically benign. This enabled them to determine that the ecological degradation apparent at
the MTA resulted from kangaroo grazing, not human actions. In section 4.6, | illustrate how the
2013 ACAT paneteachedh similar conclusion regarding the degradation of nature reserves in
the ACT. This initially involved cutting duhe impacts of urban development from
consideration and | ater cutting out the i mpac
scoped of thebeACAT panel mem
| close the chapter in section 4.7, where | discuss how the work of Commissioner
Cooper and the ACAT panel members bolstered the ruling relations through complex processes
that redirected attention away fraheACT Gover nment d,whicown document ¢
foregrounded human activities as posing the greatest threats to vulnerable species and
ecological communitiesnstead, hey drewattentionto kangaroos, thereby employing a
Opol i ti cs (WafveydlbP99:t6Ipaay fromeaolbégically damaging economic
interests, particularly urban, agricultural and infrastructure development, which are profitable to

the ACT Government and other powerful interests.
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4.2 Background to the data: ConservatiorStrategies,
OYYGUI kt W WGY! quweUT Wal ¢ U0t #I RGq

In the 1990s, there was a shift from conservation programs focused on single species to those
managed at the ecosystem level. This was enacted in 2002 by the ACT Government through its
efforts to protect vulnerable ecological communitieanfordet al, 2004: 1)and was achieved
through the creation of action plagssu ¢ h  a s D u(2004Woddlaads foraNildlifé: s

ACT Lowland Woodland Conservation Strategy. Action Plan N¢h&'gafter referred to as the
ONoodland StrategyandD u n f o r d(2085)A Vasibn. Splendid of the Grassy Plains

Extended: ACT Lowland Native Grassland Conservation Strategy. Action Plan No. 28
(hereaft er rCGeabstandrStategyiFigured iaps theekey@documents involved in
determining the cause of ecological destructibthe sites in questian the 2009 and 2013

ACAT hearings The darkened arrovisdicate the course of my discussiarthis chapter.

During this period, key government documents foregrounded human actions as not only causing
the degraded and precarious states of the ACT

continuing to detrimentally impact them:

Grasslands, Grasslatdoodland Mosaic and Bessum Woodlands can be regarded as the
most important from a conservation planning point of view because of their extremely
restricted extent following development and agricultural land use, and the fact yhatahe
most likely to be impacted upon by development and rural managdradiding (2002:

15) A Planning Framework for Natural Ecosystems of the ACT and NSW Southern

Tablelands.
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Key documents (Dunford
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2004, 2005; Eddy, 2002;
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Figure5: Key texts drawn upon to determine the cause of ecological damage
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Of the 10,865 ha of Yellow BeRed Gum grassy woodland, about 7,035 ha (65%) are
protected by virtue of their location within land use categories that do not permit clearing
for urban and similar activitieEnvironment ACT (2005: Mellow BoxRed Gum Grassy

Woodland: An endangered ecological community.

Loss of grassland habitat and the fragmentation and degradation of the remaining areas has
had a severe impact on plants and animals ¢t}
areas of lowland native grassland in the ACT have survived largely by chaltmeing

the earlier period of pastoral use of ACT lands and the later development of Canberra.

Urban Canberra was built over much of the entirely treeless grassland identiRegbby

(1938) The distribution of the remnants is highly fragmented and further fragmentation,

especially of the larger areas, still constitutes a major threat to the ecological community.

Dunford et al. (2005: iii, 55ACT Lowland Native Grassland Conservation Strategy.

Clearance [of natural temperate grassland] has occurred as a result of urban, rural and
infrastructure development. The conservation value of remaining areas has been reduced by
changes to soils and drainage patterns, by plant introductions, and inagiprdefoliation
practices. These activities, in particular, continue to pose threats to remnarfiane s/

et al. (2006: iv)National Recovery Plan for Natural Temperate Grassland of the Southern

Tablelands (NSW and ACT): An endangered ecological community

As is evident in the excerpts above, these important documents highlighted the key threatening

processes to the grassland and woodland as being habitat destruction and fragmentation due to

infrastructure, urban and agricultural development, with the jategtominantly including

cattle, sheep and food cromund that timésee Australian Bureau of Statistics, 2009)
Dunfordet al. (2004: 18.7)| i st ed t he ongoing threats to th

being urban and infrastructure development; grazing by sheep, cattle and horses; firewood and

other timber cutting; weed invasions; changed and inappropriate fire regimes; and introduced
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pests and changes in native species abundance. They also mentioned diebadgmrhimhly
refers tothe decline of a stand of trees or their sudden death due to damaging factors such as
drought or waterloggin@Jurskis, 2005)Dieback in the ACT, however, predominantly resulted
from pasture improvement and fertiliser application for gra@ihgnford et al., 2004: 17)
Dunford et al(2004)did not mention kangaroosn r ef er ence t o t he ACTOSs
Regarding the ACTO®s rDanfordetall (2005 ¥ap) kstecathee gr a s s |
key changes and threats as being pastoral and agricultural development, urban and infrastructure
development, weed invasion, changed and inappropriate fire regimes, and other forms of
disturbance, which included grazing by feral animals, physiisturbance, the use of fertilisers
and other soil ameliorants, inappropriate mowing and slashing practices, herbicide use, the
collection of grass seed and the salinisation of soils. Kangaroos were minimally referenced in
these documents butwereackNioe dged as being an O6integral pa
ecological communitiesvhich evolved under their grazirfgrawley et al., 2006: 10)
These documents also provided details about specific sites. For exbBonfierd et al.
(2005: 66, 68noted that the viability of the potential grassland nature reserve at Lawson,
abutting the BNTS, would depend on managing the resident population of kangaroos, which
they saw as hinging on the development of fertility control. At the MTA, howBusriord et
al. (2005: 3940) positioned kangaroo grazing lasnefiting key threatened species living
therein, as | shall discuss in section 4.4.1.
While development and the associated habitat loss and fragmeiataiisted as the
primary ecological threat in government documents, it cdeatghallenge to the ACT
Government in terms of its c (ceeACTGoemment o &ésus
Territory and Municipal Services Directorate, 20IMhe close relationship thaCT
Government has with urban developers is refle
involvement in the production of key environmental management documents in the region,
including (IR¥¥WWIrmlsslyb®cosystems of the South E
and Co(P0pR6rReesc overy Pl an for t hgmpdbocymis| and Ear |

pinguicoll) 6, and 26R)6IAdPhgédsing Framework for Natur
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ACT and NSW Southern Tablelandsdé. The ACT Gov
development through profgharing joint ventures and land developed on its behalf by the Land
Development Agenc{LDA) (ACT Government Territory and Municipal Services Directorate,
2011: 181; Gul, 2014)n oneyear alone (2012/2013) in the period under study, the LDA
reported an income of $322 million AUD and a profit of $95 million A{@ul, 2014)

In May 2007, the announcement of the giaukill kangaros at the BNTS attracteiditense
opposition and international attenti(see Bazley, 2008; Squires, 2008Iin)November 2007,
Jon Stanhope, the then ACT Minister for the Environment, Water and Climate Change, directed
Cooper to investigate the state of the ACTOs
that focused solely on the BNTS site. This walslighed inthe following Februarysee
Cooper, 2008)Following her recommendatiorepproximately 48&angaros werekill ed at
the BNTS in June 2008 aadl an unspecified date later that yeaavoid further protestéABC
News, 2008; Fletcher, 09/07/2013, Recording 2, 1:16:28:45)

Cooper continued with her broader study of t
engaged an expert panel to assist(bee Braicet al, 2009) She also engaged one of the
experts on the panel, Commonwealth Scientific and Industrial Research Organisation (CSIRO)
ecologist Dr Kennethodgkinson to conduct a field assessment (hereafter referred to as
6Hodgkinsonds reportd) of 49 grassland areas
and Cooper drew upon ti&rassland Strategio compile their respective repofsee Cooper,
2009b; Hodgkinson,2009) The O6MAO016 site forms a comparat:.
significant, portion of the MTA. Hodgkinsg2009: 6, 7, 53klaimed the MAQ1 site at the
MTA was not at a ocritical thresholdd, which
function and the survival and reproduction of native plants and animals would be compromised.
As | shall explain in section 4.4.€poper (2009b: vii, 50¢mployed a complex procetsat
enabled her to state that Hodgkinson had concluded that thendd#eached a critical
threshold due to kangaroo grazing. Taliswed her to recommend tiramediate killing of
kangaroostthesite I n t he weeks foll owing the publicat

Liberation NSW applied to the ACAT for a review of the decision made by the Conservator to
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issuethelicencerequiredto kill kangaroos at the MTA. All parties drew upon tBeassland
Strategjand Hodgki nsonds and Copoganggs reports throc
During the hearing, Fletcher claimed that grazing by a rapidly increasing kangaroo
population had brought the site to the brink of ecological collggeseFletcher, 3/6/2009,
Recording 2, 5:0-46:19) On the other hand, dissenting statistician Dr Mark Drummond
(4/6/2009, Recording 2, 1:23:41427:52)testified that the evidence suggested there was a
statistically significant population growth u
possibly decl i ni ng-Amicgsultirg tdologistband DD Danié Rammp, aB e n
conservatiorbiologist who was at the time a research fellow at the University of New South
Wales, pointed predominantly to human causes of the degra@agicited in Fletcher,
3/6/2009, Recording 3, 46:209:49; Ramp, 05/06/2009, Recording 1, 3940951) The ACAT
panel members determined that no deleterious impacts were attributable to humans at the MTA
and upheld the decision to grant the relevant licence.
In this chapter follow the assessment of the cause of ecological damage through a series
of eight documents, including thgoodland StrateggDunford et al., 2004theGrassland
Strategy(Dunford et al.,, 2005) Ho d g K200y emp g t , (200%bwepcatr 6 s
Fl et ¢2009,r2018Wwitness statements, and the 2009 and Zd#&sons for Decision
documentgStefaniak et al., 2013a; Stefaniak et al., 2088)indicated in Figure SVhile | do
not have copies of Fletcherdos witness stateme
hearings. Th&easons for Decisiotlocuments represent the moment at which all the strivings
of the parties involved in the hearings enter vibattothy Smith(1990b: 74Yyeferred to as
0t e xt u Asl digcussacii section 3.2.hig refers to the way the text stabilises the
discussions that were had throughout the hearing. The final text doa=coadtely reflect the
process that preceded its creation, such as the discussions that took placée indéagings. It
can make statements using different terms and is a representation of the actuality it addresses. |
will demonstrate that the work of staff framrange of ACT and Commonwealth Government
departments reinforced the dominant discourse that kangaroo grazimgcisogial threat or

the cause of ecological damage.
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4.3 Analytical focus: Exclusion, erasure and
bibliopolitical constructions

IE provides analytical tools that are useful in understanding how key government documents
determined the sources of ecol ogical degradat
woodl and. These include cont foagpricesseSMsa ct ur e s,
drawinguporKame o and CWbha@amh egdtsi atanddrm i o asGagproe 6 t i c
developed byontcher (2017, 2023)nables me tdemonstratéow knowledge that ran

counter to the ACT Governmento6és preferred app
i ncorporated into government reports in ways
preferred approach.

I n her paper, OK is mentall $mth(l9a78) The anat
reanalysed an interview conducted by one of her students as part of a class assignment. The
interview explored how a woman, along with her friends, progressively deemed another woman,
6K6, as having developed a mentralctiulrleséds s hafm
devel oped to enable Kbés friends to make O6rul e
Ocutotuitngprocedured6 that i de Smithflo3t 2748). Smgh bei ng
(1993b: 27def i ned O6contrast ssthwhererasdeasrbethgns
is preceded by a statement which supplies the instructions for how to see that behavior as
anomal ous6. Contrast structures may be used t
as to how to até@&@cdhamhactotampips to{@mnith,199Bbedblavi our s,

Smith (1993b:18) dent i fi ed the student interviewer
defined as being 6the Al 06 of the account who
happeneddéd. Such a person can define rbdes or
rules instructionsare giverthat direct courses of action as appropriate responses. How the teller
of the tale uses such privileges is central to the cuttiigprocedure. Smitf1993b: 26)
demonstrated this through the interviewer, who positioned herself as defining the condition of

ment al ill ness and connecting K&6s behaviour b
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indeed have a mental illness. Smith explained that:

6Cutting outd is done by constructing rela
situations and descriptions of Ko&6s behavio
for the latter. The behavior is then exhibited as anomalous. Reading back from the

anomaly gives the effect that the rule or situation which obtains is not recognized by K

as it is (Smith, 1978: 47, emphasis in original)

Kameo and Whalen are ethnomethodol ogists w
developing their analytical concept@fn e got i ati on erasured6. While n
institutional ethnographers, their work shares some commonalities with IE in that they study the
6embodied activities of reading and writing i
actuall yng@gmalwer kKb i (Kameoa&iMhalan,2615: 209)hey émployed
the term 6negotiation erasured to describe a
descriptions and negotiations that were part of the process of creating a dog{amest &

Whalen, 2015: 226 Examining what was included and excluded in the final document helps to
uncover whether the final product became mor e
persistence of such documents and their resistance to organisational change.

Kameo and Whalen (2018)e vel oped t he concept of O6negot
the incident report forms produced when people cg@dite and fire communications centres
toseekhelp They revealed how complex conversation:
appearances were translated into an organisational form of shorthand. Simitalgn (2021)
contrasted a draft workload model, which was produced as part of a university Enterprise
Bargaining Agreement, replete with tracked changes, with the final workload model. In doing
s o, he noted the 6édinstituti oneylaredndhogthdyt i ng ab
came to be this way, a fundamen@helan,202lat ur e of
342) Viewing ACT Government documents through

me to demonstrate where and how information was transformed and why this was done. As |
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shall discuss in thishapternegotiation erasure is but one process by which to achieve
bibliopolitical ends.

| discussedd bi bl i opol i t i &Menécher(201s: 20620 7% nd otpeesdn b y
section 3.3.3In this chapter, | will demonstrate hdbliopolitical practices spanned different
arms of the ACT Government, including Dr Maxi@eoper (20099)ACT Commissioner for
Sustainability and the Environment, in the construction of her grassland repdtefantiak et
al. (2009) who formed the 2009 ACAT panel, in deciding the cause of the ecological
degradation apparent &#tMTA.

In section 4.4, | position Cooper as the teller of the tale who created rules that enabled
her to establish kangaroo grazing as being ecologically destructive and to identify the
circumstances in which dissenters would be excludéndnlocate the ACAT presidents as the
tellers of the talén sections 4.5 and 4.6 of the 2009 and 2013 heanagpectively| trace how
Stefaniak and hisolleaguesieveloped rules and processes that enabled them to remove from
consideration the ecologically deleterious impacts of human actions and maintain faith in the

ACT Governmentods evidence.

4.4 OYYGUI Kkt W=MMoWI WGYI qlUct We Wl 1

In section 4.2, highlighted that key government texts foregrounded human actions as historical

and current threats to the ACTO0s vulnerable e
provided details about specific sites, some of which would later be explored in the ACAT

hearirgs. In this section, | will examine the work Commissioner Cooper did to align the findings

of two reports with the ACT Governmentods kang
grassland sites. In section 4.4.1, | will discuss Bm@per processed tiigrassland Strategio

enable her to determine that kangaroo grazing was an ecological threat in the ACT. In section

4. 4. 2, I concentrate on how Cooper transfor me
grazing had brought the MTAOGtolansecol ogi daldl

how Cooper concluded thkilling kangarosin specific sites, including the MTAvas urgently
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required | wi | | also illuminate how she precluded

commenting on the Draft ACT KMP by fastcking theprocess

4.4.1 9YI I WHqRUNIOgE JOwWNn ¢ Ria |l 13HHKY ntOg 6 130
In theGrassland StrategyDunfordet al.covered the pertinent areas of lowland native

grassland conservation, including details of associated flora and fauna, planning and
management, and the conservation strategy. Focusing specifically on the MTGhadistand
Strategymentioned that kangaroo grazing appeared to be beneficial in ensuring appropriate
habitat for threatened grassland earless draggmsganocryptis pinguicol)aand striped

legless lizards@elma impa), which are depicted in Photograpt&ahd X4, respectively:

Land management practices that appear to be compatible with maintaining the habitat of the
species [grassland earless dragons] include grazing by stock at low intensity (such as occurs
in the Jerrabomberra Valley), grazing by kangaroos (Majura Training) Arel regular

mowing to a height of 10 cm (Canberra Airpo(Eunfordet al, 2005: 39)

Grazing by stock at low intensity (such as occurs in the Jerrabomberra Valley) or kangaroos

(Majura Training Area) appears to be compatible with maintaining the habitat of the species

[striped legless lizards{Dunfordet al, 2005: 40)
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Photograph13: A Canberra grassland earless dragon

(Source:FFelxii (n.d.) reproduced under Creative Commons licence BXSA 4.0)

Photograph14: A striped legless lizard

(Source:Clancy (n.d.), reproduced under Creative Commons licence BYC 4.0.)
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While extensively referencing thl¥oodlandandGrassland Strategig@\ction Plans 27 and 28,
respectively), Cooper raised @Q05)appngachinthant con

Grassland Strateggvhi ch she refers to as O0Action Plan N

1. Action Plan No. 28 describes the issues related to using these practices to achieve

2. conservation outcomes in detail in Sections 3.7 and 2.1.7. However, Action P28 No.

3. fails to address overgrazing by kangaroos as an issue as no such threat was perceived at
4. the time the strategy was produced in 2005. Consequently the issues related to kangaroo

5. grazing are dealt with in some detail in this rep@boper, 2009b: 44)

The é6épracticesd Cooper referred to in |ine 1
In lines 2 to 4, Cooper established a rule that kangaroograaglg an 6i ssuebd6 to be
and that thé&rassland Strategfailed todothat I n | i nes 4 and 5, Cooper
sections of th&rassland Strategwith the information she provided in her report. Cooper
appears to have assumed that i Dunferdstal(29@5) a con
did not position kangaroo grazing as an ecologically threatgmowgssbutthey, instead,
noted the beneficial impacts of kangaroo grazing on maintaining the habitat of endangered
Sspecies, as mentioned above. We can see a neg
choice of words enabled her to selectively draw uperGrassland Strategynd not include or
address the sections that did not comply with her rule.

As | stated in section 2.3.1, the Office of the Commissioner of Sustainability and the
Environment functions as an independent statutory body in the ACT. To identify an aspect of an
earlier report from another go\yeearstmgnt depar:t
language for a commissioner to mobilise. That, along with the acknowledged contradiction of
Hod g ki ns o nseesBerdAininld/5/20@PsRecording 2, 1:34:2411:59) opens the
possibility for a second stage of negotiati on
the subsequent key government documents associated with kangaroo @it ACT

Government Environment Planning and Sustainable Development Directorate, 2017; Frawley,
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2010) Through her report, these combined acts allowed Cooper to transform the information
presented in th&rassland Strategy nt o0 somet hi ng mor e dKamapani sat.
& Whalen, 2015: 2264 s it resonated with the ACT Governm
kangaroo management.

Cooper (2009b: 1®@ngagedodgkinsonto conduct a field assessment of 49 grassland
areas in the ACT. Hodgkinsonds report was cen
foll owing section, | will discuss Hodgkinsonbo

inform her recommendations.

442 cYI Nt RUt YUBL IOnRUT RUNYt 1O¢ UT Oq 6 IJIOAHR
of a critical threshold
To compile his commissioned repdipdgkinson (2009: &eviewed key documents, which

included theGrassland Strategynspected 49 sites in the ACT, and identified the causes of
deterioration due tgrazing, weed invasion, mowing, fire, and physical disturbances, such as
compacted or moved eartde mentioned that two sites, Mulanggari and Crace, had been

6i sol ated by roads and urban developmenté but
development as causing ecological degradatisithe authors of tHerassland Strateglgad

done. The following i¢dodgknsord s o nl y me n tor MA9lasif apgedrein hM T A

original report
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Majura Training Area (MAQ1)

Majura Valley: National Land

General view along

6k anegaroomd 6 f
towards Black mountain
[sic] Tower (image on 11
June 2008).

General view (image on 11
June 2008).

A

Site report: This large iconic site of 126.6 ha (113.7 ha of Natural Temperate
Grassland, 5.8 ha of Native Pasture and 7.1 ha of Exotic Pasture) contains populations
of five threatened plant, reptile and insect species (Button Wrinklewort, Grassland
Earless Dragon, Gden Sun Moth, Perunga Grasshopper and Striped Legless Lizard).
The site has been placed in the Conservation Category of 1 and as such the site is of
very high ecological significance. If the site were fragmented or reduced in size it is
likely species wold become locally extinct, and the ecological function of other nearby
Natural Temperate Grassland would be significantly weakened. Weeds (Thistles,
Serrated Tussock) are well controlled. The site is not grazed; kangaroos are kept out by
a high electric face, and this is appropriate. No critical thresholds are being
approached. Inspected 2 June 2008.

Management arrangementsA Memorandum of Understanding was noted and no
Management Plan exis{¢&lodgkinson, 2009: 53, bolding in original)
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Most pertinently, Hodgki nson noted that &No c
portion of the MTA he observed. This put Cooper in an awkward situation as the conclusion of

the report she had commissioned ran counter to the imperativesAd Th&overnment, which
positionedkilling kangaros as necessary to avert ecological damage. In her r&moper

(2009b: vi,50d e emed kangaroos to be a 6highly signif
native grassland and cited Hodgkinson as determining that the MTA had reached a critical
threshold. While the main body of Cooperoés re
pages of appendices, and it was in two such appendices that the data transformation was
conducted.

I n her full report, Cooper included Hodkin
Hodgkinsonds report blended with discussions
in Appendix 4.Cooper (2009b: 389) synthesised both appendices to create section 4.1
6Threatening processes currently impacting gr
sections of Cooperds report enables us to wal
transformation of Hodgkis ond6s concl usi on on 2 June 2008 th
approachedd into Cooperdés citation on 14 Marc
a critical threshol do.

The main body of Cooperds report contained
threatened the ACTO60s | owland native grassland
the source of the information presen(€doper, 2009b: 39, 443). However, the table stated
that the MTA was (€eoper, 2009b:r41ooper aited Hodgkineom twheh d 6

defining a 6critical thresholdd as being:

€ a point at which one or more threats will cause irreversible damage to a site, beyond
which native plant and animal survival and reproduction is compromised (Ken
Hodgkinson, report to the Commissioner for Sustainability and Environment). Sites
identified a being in a critical condition or approaching a critical threshold require

immediate action(Cooper, 2009b: 43)
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While Hodgkinson (2009: 5Qotedt hat 6 Kangaroo grazing i s now t
grassland sitesd, he | isted edyigcluded Ginnindersa, none
Experimental Station (BEO1), Dunlop (BE02), Jarramlee (BE03), Caswell Drive (BE10), the

CSIRO Headquarters in Campbell (CC01), Crace Nature Reserve (GUO03), Malcolm Vale

(MA04) and Majura West (MAO6). Malcolm Vale is a former ruraklkgaold area which was

incorporated into the MTA on 1 JuBOO7 (see Berger, 4/6/2009, Recording 1, 206M), a

yea before Hodgkinsondés (2009:20@8B6Bycoatrhss, er vati on
Cooper went on to provide the following state

MAOL1 site within the MTA:

1. Dr Hodgkinson visually assessed each site for grazing and in so doing considered

2. the species of herbivores present and the level of current grazing as indicated by the
3. height of grassegyrass seed reproduction in the last growing seasonitirgsnck

4. spaces, the appearancesoll surface and presence of current erosion. The

5. prevailing drought was taken into accouB#sed on his observations, he

6. determined that the sites that had reached a critical threshold in terms of grazing

7. pressure from kangaroos were:

oo

A Majura Tr ai ni(@gperA2009@52f MAO1) é

The key statement in this section occurs in lines& where Cooper claimed Hodgkinson
concluded the MTA (MAO1l) had reached a critic
provided a 2page summary of the threatening processes to the grassland and recommended
actions. It presented the crucial bridge kewthe conclusions Hodgkinson submitted in his

report in Appendix 8 and those Cooper cited him as having drawn in the main body of her
report. We are tol d i mmabkp:pitcastassment fortthheategningd | n t h
processes and conditidar lowland native grasslands sites in the A€Dbased on the

i nformati on (Cooper200%, emghasis m drigizafd not directly on
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Hodgkinsonds report. I n Appendix 4, Cooper st
1. This appendix is a summary of each of the 49 lowland native grassland sites in the
2. ACT. Comments with respect to O6Current Thr
3. on information Dr Ken Hodgkinson provided in his independent assessment of sites,
4. discussions with officers of Australian Government agenaresalso with those
5. officers from the ACT Department of Territory and Municipal Servides were
6. involved in a roundtable discussion held on 10 October A@hper, 2009a, emphasis

added)

Lines 1 to 3 affirm that Cooper drew upon Hod
However, in lines 3 to 6, the blending of the different sources of information makes it

impossible to determine which parts of the information could be attributed ¢h whople.

Lines 4 to 6 present the possibility that Hodgkinson may not have been present at the roundtable

di scussion with the | arger gr oupgathefingspeaker s
process. Cooper did not clarify what she meantinlined tdyi scussi ons with offi
Australian Government agenci esb, which coul d

Cooper discussed sites in the Majura Valley, commencing with the MAO1 section of the MTA:

Comments: National Land. This site contains populations of Button Wrinklewort,
Grassland Earless Dragon, Golden Sun Moth, Perunga Grasshopper and Striped Legless
Lizard. Afence was erected in 2008 to exclude kangaroos and reduce the extreme
pressure of their grazing on the grassldmaiyever, this has transferred the pressure to

the surrounding endangered Yellow Beed Gum Grassy Woodland, which will be to

the detriment of this ecosysteihe site is one of only a few that has a large contiguous

link between the natural grassland and woodland upsibdpe site has not yet

recovered from the extreme grazing pressure from kangafGosper, 2009b:

Appendix 4, bolding in original, italics added)
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After the above section of text, Cooper expressed concern for the impacts of a potential new
road that might affect the site and noted that the ACT Government and the Commonwealth
Government had signed a memorandum of understanding regarding the sitenSbe to

highlight:

Current Threatening ProcessesParts of this site were at a critical (C) threshmie

to overgrazing by kangaroof kangaroo management fence was erected arsitéhis
recovering Minor ongoing management of weeds is needed.

Action: Allow for recovery of grassland vegetatifmilowing kangaroo removal.
Reduce kangaroo grazing pressure on unfenced Majura Training Area (containing
Yellow Box-Red Gum Grassy Woodland) and abutting angmoper, 2009b:

Appendix 4, bolding in original, italics added)

The mechanism of negotiation erasure can be s
8 was processed and blendedcbynbining it withthe voices of other unidentified ACT
Government staff in Appendix 4. Doing so enahb
to be erased and the spoken words of unidentified ACT Government staff to be foregrounded to
produce a result that endordelling kangaros and obfuscated the fact that this conclusion had

not been drawn from Hodgkinsonds , Qogpegort. Whil
attributed the conclusion that the MTA was at
Appendix 4her acknowledgement that the conclusion was based on a blending of many

unidentified voices. Doing so was more than a simple mechanism of erasure. Returning to

Mont c@@r.208positioning of o&ébibliopoliticsé as
communicationé, we can see that tTHwangormingnst i t u
Hodgkinsonds conclusion about the MTA and pre
enabled Coopeo endorsé he ACT Government és approach to k-

particularly with reference to the MTA
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In other studies that have examined negotiation erasure, the descriptions and
negotiations removed in the negotiation erasure process would not have been accessible to the
reader had it not been for the privileged access the researchers had to the docuguestion
(see Kameo & Whalen, 2015; Whelan, 2021)1 r ei t er ate t hapgpentkdd ki nso
toCooper 6s br oader avaagedar downloadohicd AEMmMaGoger nmen:
website. The negotiation erasure process would be readily apparent to any reader willing to
wade t hr ough -phgedepirtiintfAppendi® & thespge summary in Appendix
4, and how Cooper incorporated the contents of thremdentioned documents into the-24ge
sectionofthe mainrepoit n whi ch she di scussed the ACT&6s | ¢
threateningprocesseésee Cooper, 2009b: 3®). As few would do so, the process of
negotiation erasure remains hidden in plain sight. Thus, in tracing the process of transforming
Hodgkinsondés conclusion that o6[n]Jo critical t

(MAO1) to citing him as havingcohcuded t he site 6had reached a

grazing pressure from kangaroos6, Cooper tran
more organisationally acceptable to the ACT G
management.

4.4.3 Establishing rules of sociopolitical and biophysical
exclusion

I n the O6Executi ve s unsacton §f hearephrCooped2008bnevid at i on s
noted her O6Urgent recommendati ons 6Shevdpénedh ¢ omm
this recommendation by emphasisindy e n B] mptovd tlee eablogical condition of sites

that are in a critical condition or approaching this state, by reducing current threatening

processes of weed invasion, inappropriate mowing and overgrazing by stock, rabbits and
kangar oos as a nmiscussirgher finflings) whicle infarnyed that |

recommendation, Cooper stated:
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10.

11.

12.

13.

14.

There is an urgent need for land management actions to be undertaken to protect the
60% of the Territoryods | owland native
condition or approaching this state. The threatening processes that have caused the
demise of the grassland sites include weeds, inappropriate mowing regimes,
overgrazing by stock, Eastern Grey Kangaroos and rabbits. The prolonged drought
has exacerbated the effect of these processes.

The over abundance of kangaroos is a recent and highly significant threat that has
changed the condition of many of the lowland native grassland sites, and likely to
adversely affect other sites in the future. It is estimated that sustainable kangaroo
density is approximately one kangaroo per hectare. The most humane methods
should be used to reduce kangaroo numbers to achieve this density. This is likely to
be shooting. From an animal welfare perspective the most appropriate time to cull is
between March and July to avoid the time of year when a high proportion of

females are supporting ® 12montho | d | u v €oopdr, 8009b: widi)

Cooper commenced in lines 1 to 3 by issuing a call to action by noting the precarious state of

the ¢

t hat

rassland and the urgent need for prote

l ed to the 6demi sed oakingtshck pragessesiscluded d .

four linked to humans: weeds, inappropriate mowing regimes, overgrazing by stock, and

rabbits, the latter of which were brought to Australia on the First ;&Y Government

Office of Environment and Heritage, 2015: 1) The O6pr ol onged drought 6

human

devel

and nonhuman causes. Despite dedicati

opment 6, she did not include agricul tu

When transitioning from line & ooper (2009b: xivjjuickly and without explanation

| ef t

i napp

6hi gh

behind her aforementioned O6[t]wo of th
ropriate mowing regimes) and redirecte

'y signifi cant lineH.nndirres Bto P Gosperdtatbdythatk a ng a r

kangaroos had already 6changed the conditio
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destructive efforts. This extended the previous rule | discussed in sectigrirdwhich Cooper

(2009b: 44 st abl i shed that kangaroo grazing was O0a

sites including the MTA (MAO1l) O6éhad reached a

f rom Kk a{Cgoper, a00%:860)Cooper distinguished kangaroos from other threatening

processes, thereby cutting them out from such processes and constructing an urgency that

required them to heo some extent ¢ u t outd of the | ocal ecol ogi c
That Cooper posed the risk of kangaroo gr a

the relationship of her report to the ones that precigdeddjustified why her report is starkly

different to theGrassland StrategyHodgkinson2009: 53)inspected the MTA site on 2 and 11

June 2008 and released his report in January

20009, and she did not i ndicate that the O6rece

discovered in the intervening mosthetween the two reports. 8bentencen lines 7 to 9 also

provides instructions on hote read the rest of the repokines 9 to 14 state as conclusive facts

the idea that an ideal kangaroo population density existed, and ittmhldmanelachieved

by shooting them during scheduled months. Giywv

who opposedkilling kangaroos

14.é Sectors

15. of the community are likely to find culling at anytime unacceptable. Their views are
16. respected and their submissions to this investigation have been carefully

17. consideredhowever, there is at present no practical alternative for removing large
18. numbers okangaroos. Given the limited time for undertaking a cull, the ACT and
19. AustralianGovernment departments, who are the relevant land managers, were
20. informed several months ago that there would be a recommendation in this report
21. regarding the need temove kangaroos from some sites as a matter of urgency.
22. Addressing the ovgropulation of kangaroos needs to be given a very high priority.

(Cooper, 2009b: vii)
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Cooper shifted her attention to [dchose who
unaccept ab.lndines Btml/, she highlighted that the views of those who oppose
killing kangaroswer e O6r especteddé and she had O6carefull
investigation. This set in train the construction of a rule that people who unreasonably oppose
killing kangaros would be excluded. | will pick up on how this second rule was enacted in the
section below, where | discuss line$ta 28.

Inlines7to18, Cooper reiterated the urgent need
numbers of kangaroos. Inlin€1 we are told that the O6limited
given. As | discussed in section 2.2,4he ACT Government constructed a deadline of 31 July
by whichthe killing of kangaros must be completed each yearawley (2010: 79asserted it
did so in the interest of animal welfare, an assertion that was and remains contested by
dissenting ecologisisee, for example, Mjadwesch, 4/6/2014, 1:19t581:28)

Arguably, this passage's most important section occurs in the following sentence. In
lines 18to 21, Cooper announced that the documentational architecture was already in place to
commencekilling kangaros at several sitetiroughoutthe AChb s ever al mont hsdé be
publishing her report. Cooper hastructed government departments to prepare for the
implementation oher impending recommendat®rGiventhatthere was only a matter of
weeks separating the publicationrtddgkinso® and Coopédi sepors, Cooper did not explain
the grounds upon which she made that decision.

The week after Cooper published her report, the Draft ACT KMP was released for
public comment, with submissions closing on 11 May 2@@nhope, 2009Puring the 2009
ACAT hearing, FIl etcher noted that t henothraft A
because therebés any | egislative requirement t
appropriate thing to do t o (seeRetther02/06/2009,i ¢ c omm
Recording 3: 58:339:12) The f orewarning for Cooper 6s i mpe
prior to March 2009, therefore, indicates that the ACT Government created a perception of
facilitating public participation, one facet

g o v e r nwhige silnuitgneously rendering it moot for the sections of the Plaillny
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kangaros, as preparation® that effechad already commenced. Such bekimelscenes

negotiations, therefore, present another form of negotiation erasure. The f&itice

kangaroost t he MTA was authorised four weeks afte
shootingcommenced in nature reserves throughout the ACT later thatsgeaACT

Government Environment, Planning and Sustainable Development Directorate, 2017: 44)

Line 20 highlighted that the relevant government departments needed to follow her
recommendati ons Oas 3dagnaitn eemmpi a uirged ctylbe rlea ec
recommendati ons 6to be given a very high prio
multiple repetitions of the 6urgems2té3d,need f or
Ol i mited 8 imedaddi me®s 1t he undesirable situati
grasslanddé (linesedsaeab 20l,i e hIle,attemé ndgd oemiose
thebexacer bat édtileé6bf gty 6igneficant threato (I
affect other sit esThefnaltwhsentdnees rainfoecéd thatiCoopegs 8 t o
considered thaeed to killkangaros a foregone necessjtiyrespective of what the results of

the public review of the Draft ACT KMP revealed:

23. A Kangaroo Management Plan for the ACT is currently in preparation and will be
24. the subject of consultation. While this is the case, removal of kangaroos should not
25. be delayed, pending adoption of this plan. Existing policies and procedures should
26. be used to guide needed field actions. The Kangaroo Management Plan should,
27. however, be progressed@sickly as possible to guide field and other actions in

28. 2010 and beyondCooper, 2009b: vii)

That Cooper advised the 6éremovasl23ta2d kangar oos
reiterates the points | madbove. Cooper was quite unclear in li28sto 24 as to whether she
was stating that thiecences had beerapproved or shouldommencéefore the final version of

the ACT KMP was publishedReiterating the timeline of events that occurred in 2@8,0 per 6 s
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report was released on 12 March, the Conservator issued the licence to kill kangaroos at the
MTA on 9 April, shootingat the MTAcommenced on 5 Mapublic commentsnthe Draft
ACT KMP closedon 11 May, and the ACAT hearing took place frb&May to22 June.
Inlines 5t0 26,Cooperur ged t hat o6[e]l xisting policies al
guide needed field actionsdé, but key policies
ACTKMP.Inlines®t028, Cooper noted the i mportance of t
field and other actions in 2010 and beyond©6.
delaying actions until the ACT KMP had been reviewed through public consultation. As | shall
discuss in Chapter 6, the Draft ACT KMP was clgsexamined throughout the 2009 ACAT
hearing.
After explaining the findings that informed Recommendation 21, Cooper outlined the
details of that recommendation, commencing with three sites owned by the Commonwealth
Department of Defence (MAO1, MAO4 and MAOG6), which included the MWIAOL), as

depicted in Map 1.:

29. Recommendation 21improve the ecological condition of sites that are in a critical

30. conditionor approaching this state, by reducing current threatening processes of

31. weed invasioninappropriate mowing and overgrazing by stock, rabbits and

32. kangaroos as a matterwigency, specifically:

33. In Majura Valley:

34.A Grazing pressure should be reduced by:
35, TReducing the number of kangaroos on O0Ma
36. Majura Wesi{(MAO06). There is also a need to continue to manage

37. kangaroos on the Majuiraining Area (MAO1) while not detrimentally

38. affecting adjacent nativwoodland.

39. T Strategically managing (and in the shigmm temporarily removing) stock

40. and controlling rabbits on Majura West (MAQ6).

41.A Weed management controls should be enh
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42. (MAOl1) and6b Ma |l c ol m V aCoep@r, 20041 Gidbdlding in original)

Cooper then made recommendations regarding other sites. We can see in the passage above that
the negotiation erasure of H®tGkandmBtoo3h 6s i ndi
concluded that the MTA (MAOQ1) was in a critical condition. While Cooper noted i litiee

need to O0Oenhanced weed management atthat he MTA
reducing kangaroo grazing pressure. Lin@so340raised an important point that many sites

the ACT, in which kangaroos are killedre simultaneously agisted with cows or sheep. This

practice which continues to the present date (see Gordon et al., 20@g&]icted in

Photographs3.and B below in signage at the entrance of Jerrabomberra West and Kama

Nature Reserves. While kangaroos were to be killed, Brre&@ssured us that livestoclould

only be O6temporaril y The abditytp eadily addntrol the mokieenentss h o r t
of dloickkéds enabl ed the ACT Government to positi
kangaroos to reduce vegetation and, therefweerisk (see Fletcher, 9/7/2013, Recording 1,

1:06:361:09:17; Frawley, 2010: 35, 50, 104, 108)
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Photograph15: A sheep grazingign at the entrance of Jerrabomberra West Nature
Reserve

This photograph was taken while the 2014 kangaroo cull was in progregSource: K.
Varvaro, 29 June 2014

Photograph16: Kangaroo alling and livestock grazing signs at Kama Nature Reserve

(Source: K. Varvaro, 16 June 2004
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In section 6.6, | will revisit how the ACT Government staff have contrasted kangaroos with
sheep and cows, presentihg former as a threat to the latter.

From the foregoing discussion, | have illustrated i@mweper (2009b: 44)rought the
Grassland Strateginto line with the position she adopted in her report by asserting that it
0fail[ed] to addr ess o0V eGoaper§000m 5Hisbgpplikdan gar oo s
compl ex procedure thalo0x53anssktesmedt Hotdgki 0fah
thresholds [were] being approachedtbwas «&ate aMT
critical thresholdd. This resonated with the
management and justified Q@iblamearoodathaMTg®Nt r eco
manage the O6grazing pressur €dopet(B069:vig xert ed on
disadvantaged those whpposed théilling of the kangaros by recommending thahe
operationgommencédefore the closure of the public consultation period for the Draft ACT
KMP. Cooperdés transformation of the words of
ACT Gover nme nGrésslandStrataggred (HMdhheegki nsonds report)
voices of the dissenting public exemplifita me o and QMBah egdtsi ati on er a
In the section that follows, | discuss how the process of negotiation erasure would be repeated
by the ACAT panel, this time in reference to the conclusions ma@sibfordet al.(2005)in

the Grassland Strategy

4.5 The 2009 ACAT hearing: The causes of ecological
damage at the MTA

The 2009 ACAT hearing commenced within weeks
during the hearing, all parties acknowledged that human actions had significantly impacted the
ecological state of the ACT in general and the MTA more specifically AG#T panel

members concluded that the military training activities had no negative ecological impact on the

MTA, that theGrasslandandWoodland Strategiesubstantiated claims that kangaroo grazing
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threatened vulnerable species at the sitetlaaicthe ACT Government was exempfeam
providing 6satisfactorydé evidence that that w

ACAT panel members developed two rulleatled them to arrive at such determinations.

45.1 Establishing the rule that kangaroo grazing is an issue of
concern

In the 200Reasons for Decisioocument, the ACAT panel members spoke in one unified

voice in the wri(1993)otekpertof Ash8mtahéé, t hei
create the rules, observe the evidence presented, and compare the evidence to the rules they

made. Throughout the hearing, Martin Bennett, the counsel for Animal Liberation NSW, and

the witnesses he @ented claimethatmany human actions had detrimentally impacted the

MTA. In a section of th®easons for Decisiomo c ument enti tl ed &éThe Lan.

Li c ence héACARpan&l,memberaoted that:

292. 26. The Department of Defence carries on military training activities on the

293. MTA. It was suggested on several occasions in eezasnination and

294. submission generally by Mr Bennett that the military activity was heavy, and
295. implicit in those questions and those comments by him was that the state of the
296. Land was due in some significant measure to the military activities carried on at

297. the MTA, rather than overgrazing by kangaroos.

The MTA is a heavily booked training area for the Royal Military College (Duntroon) and the
Australian Defence Force Academy, and accommodates training programs from across

Australia and internationallgCossan, 14/05/2009, Recording 1, 384B340) In line 292, the

ACAT panel members acknowledged such training. In lines 292 to 297, Stefaniak reflected on
Bennettés concerns that the training exercise
Australian Army, Stefaniak was very familiar withetbite(see Stefaniak, 2/6/2009, Recording

1, 1:484:22). In the second senten&tefaniak et al. provided instructions for how to assess
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Bennett 6sThaes suesret ioofnsb.suggestedd (line 293) and
294) hints at Berger suggesting an inaccurate assertion that the ACAT panel members would go

on to correctin lines 298 to 303Stefaniak et al. then cited Bergéne counsel for the

Department of Defencé,n hi sa miod wes ,acsaréi aeovi e(Bedseotibn t he cour
2.4.4.1) who provided an account of the types of activities that took place in the MTA and the

layout of the different training areas:

298. 27. Mr Berger in his role as amicus assisting the Tribunal was asked on several
299. occasions to take instructions from the Defence Department in relation to the
300. nature and extent of those military training activities. He did so, informing the
301. Tribunal that light infantry exercises took place, in addition to shooting on a
302. designated rifle range and grenade exercises on a designated cononetec30

303. by 30metre range.

304. 28. The rifle range was bordered by an embankment which served to confine
305. the activity and prevent damage to surrounding areas. As to vehicle type, access
306. and activity to and on the Land, the Tribunal was informed that it was restricted
307. to fourwheel drive vehicles which were restricted to designated roads. In other
308. words, there was no efbad vehicular activity. The Tribunal does not accept

309. the suggestion that the military training exercises carried out by the Department
310. of Defence on the MTA has had any significant detrimental environmental

311. impact on the LandStefaniak et al., 2009: 6)

Inlines301t038, t he ACAT panel members | isted int
rifle range6 (line 302), the co3029a303yant i on of
6embankment 6 to 6confine the activity and pre
restricting vehicular traffic to déddesignated

protecting 6the Landd f r odotherformd obidfantnygraigng.e nade s
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Under the banner of o6the Tribunalé, Ilisting t
to create a rule thatfforts tocontainenvironmental destruction neutralissechdamageThis,

in turn, allowed them to perform a cutthogt procedure of the impacts in lines 308 to 311. By

simply acknowledging the aforementioned interventions made at the site, the ACAT panel

absolved anyone from needing to provide evidence of the currbigtorical impacts of human

actions at the MTA. Later in tHeeasons for Decisiothocument, they shifted their attention to

the evidence that supported Fletcherodés assert

vulnerable species. | now turn to thecond rule developed by the ACAT panel members.

452 Et qc HGRt 6RUNKC KOl 2 G IJKOY NntOn¢ Rq 6 IOR U KO
In the 200Reasons for Decisiomo c ument , t he ACAT panel member s

witness report cited th&/oodland StrateggDunford et al., 2004and theGrassland Strategy
(Dunford et al., 2005&s providing evidence of the deleterious impacts of kangaroo grazing on

grassland earless dragons and striped legless lizards:

677. 62. Drawing on thé\CT Grassland Strategy (200&)d theACT Woodland

678. Strategy (2004)Dr Fletcher identified 10 animal and 3 plant species that have
679. been declared threatened in the ACT and identified as present at the MTA. Two
680. in particular are stated to be at particular risk from overgrazing by kangaroos:
681. Grassland Earless Dragon

682. The species and its habitat appear to be maintained under stock and/or

683. kangaroo grazing at low intensities. Heavy grazing pressure by stock,

684. kangaroos, and/or rabbit®educes and/or degrades this habitat. Kangaroo
685. grazing pressure (exacerbated by drought conditions), with resultant of

686.  tussock grassland structure, has impacted on the dragon population.

687.  Striped Legless Lizard

688. The species and its habitat appear to be maintained under stock and/or

689. kangaroo grazing at low intensities. Grass tussock structure, important for
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690. this species, is lost under heavy grazing pressure by stock, kasgawad/or

691. rabbits.(Stefaniak et al., 2009: 15, bolding and italics in original)

In lines 677 and 678, we are told that Fletcher drew ofsthsslandandWoodland Strategies

Therefore, it seems safe to assume that the information discussedReaens for Decision

documents may be found in those reports. Lines 679 to 691 clearly position kangaroo grazing as
threatening grassland earless dragons and striped legless lizards. Howevét/oodtend

Strategy Dunfordet al.(2004: 55, 62, 9%lo not mention grassland earless dragons or striped

legless lizards except to note that the grassland adjacent to the lowland woodlands provides
habitat for them and to discuss the ACT Gover
reserves for stripeegless lizards. In th@rassland Strategythe messagd3unfordet al.

(2005)convey starkly contrast with what is reflected above irRbasons for Decision

document. Regarding grassland earless dragon§rtssland Strateggotes:

In common with other threatened grassland animal species, the main threats to the
Grassland Earless Dragon are the continued loss and fragmentation of its grassland
habitat due to agricultural, urban and industrial development and degradation of habitat
through changed grazing intensity, pasture improvement, weed invasion, changed fire
regimes and impacts of stock. Other threats include the impacts of predators and direct

human disturbanc€Dunfordet al, 2005: 39)

For striped legless lizards, trassland Strategsepeats the above statement but clarifies the
mention of predators by addi KfsgeDandorktdl, 20 cat s,
39). They go on to highlight the threats posed by urban and infrastructure development in the

ACT:

Some areas of habitat for two populations of the Striped Legless Lizard in the ACT are

subject to development proposals. In the Majura Valley proposals include new road and
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railway routes and in the Jerrabomberra Valley areas of habitat are part of a study to
identify potential future land uses, including nature conservgiumfordet al, 2005:

40)

As Fl etcher s witness s tamtumabhetdrace theorigin ot pub
of the incorrect reference to tlasslandandWoodland Strategiesiowever, all parties
involved in the proceedings had access to both Strategies as they were submitted as part of the
ACT Governmentds evidence and (seelards, 216/2800,u s s e d
Recording 2,22:023:000 They were also freely availabl e c
That such a pivotal decision was made based on a stark misrepresentation of information readily
accessible to all participants renders it a bibliopolitt@aomplishment

In section 4.4, | traced how Cooper processeditassland Strategg nd Hodgki nson
report to produce a conclusion of the ecological threats posed by kangaroo grazing that was not
present in the original documents. The ACAT panel members completed a similar, albeit more
brief, process by following a flawed citational eéh&rom theGrasslandandWoodland
Strategies 0 Fl et cher s witness r ep deasonsfavbBecisidmn t hey
document to arrive at the same conclusion that kangaroo grazing deleteriously impacted
vulnerable species.

The final three sections of tleasons for Decisioho c ument i ncl uded ODi
the evidenced, O6An Assessment of the Expert E

Stefaniak et alaccepted the photographs presented as evidence by Fletcher:

111. The Respondent has provided a considerable amount of evidence demonstrating
that overgrazing by kangaroos is causing severe damage to the grassland and the
woodland. First, there is the photographic evidence that demonstrates convincingly that
excessre removal of vegetation in different parts of the MTA has been caused by
kangaroos. The photos of the differences between the grass cover inside and outside the

fenced area and inside and outside the cages are persuasive evidence that the loss of
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vegetation has been cause [sic] by kangaroos and not by other causes such as drought.
The Tribunal accepts that drought may be a contributing factor but does not accept that
it has been the principal factor. Among other things, this loss of vegetaticaused

the development of bare patches of ground, damage to tussock grasses, soil erosion and
destruction of habitat for threatened species such as the Grassland Earless Dragon. We
accept that the photos are not representative of the MTA as a wholegypdbth

demonstrate the existence of substantial damage caused by kangaroos to significant

areas of the MTA(Stefaniak et al., 2009: 256)

The ACAT panel member s found eFehtdughWithm@ng phot o
of them, Fletcher did not know who took them, nor could he identify the location from which
they were taken, the datetbetime of day they were takehleacknowledged that they were

not representative of the site as a whole:

Crebbin:Was the photograph on the left taken in 1990 at the same time of year?

Fletcher: We think so.

Crebbin: Were you present when that photograph on the left was taken?

FIl etcher: I wasnbdét present when that photo
weeks that this photo was taken, the one on the middle but not the one on the left. | do
remember the conditions, t hough, and thato

Recording 2, 19:071:21:03

Jarvis: Can you tell us when ldfand picture on 13A was taken?

FIl etcher: Unfortunately, I candét give you
slide collection. From who took it and that it is from a 35mm slide not a digital image,

we know it was taken a |l ong timemago. But
simply asserting that there are several of us who remember the conditions looking like

that. (3/6/2009, Recording 2, 24:29:20)
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Jarvis: Dr Fletcher, how have you in these four photographs on pages 46 and 47, have

you chosen sites that are particularly extremely affected or are these representative?

Fl etcher: I donét claim that these photos

was that we were shown around the range by Defence personnel and asked to go to a

couple of particular places and we went to those. But, by and large, most of the visit

wa s

simply where we were taken and thereos

therebébs any kind of stratified survey desi

(3/6/2009, Recording 2, 56:(55:48)

I n

document, the ACAT panel members outlined t

a section entitl ed OH&RPasmsforPecisiann o f t he

ecological degradation at the MTA resulted from human actions:

1166.

1167.

1168.

1169.

1170.

1171.

1172.

1173.

1174.

1175.

1176.

1177.

1178.

1179.

113. For its part, the Applicant has
evidence and to argue that any damage at the MTA is not caused by kangaroos.
Among the alternative possible explanations offered by the Applicant for the
degraded habitat and impacts on threatened species at the MTA are drought;
military activities; the effects of grazing by sheep and cattle; herbicides and
predation by other animals. The Tribunal accepts that drought has probably
been a contributing factor to some of the reduction of vegetation at the MTA in
recent years. As to the other alternawglanations advanced by the

Applicant, the Tribunal considers that no satisfactory evidence was put forward
to back up these claims, nor was any satisfactory evidence advanced to refute
the Respondentdéds case that kangaroos
note in this regard the submission by Dr Jarvis that, even if some areas of the
MTA are degraded for reasons other than overgrazing by kangaroos, the

Conservator (and now this Tribunal) has an obligation to protect them and not
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1180. to allow kangaroos to be added to the list of damaging influe(@tefaniaket

al., 2009: 26)

As with lines 293 to 2ZBexaminedn section 4.5.hbove Stefaniak et al. reiterated
their previous instructions on how to read the passaljge 1166.They positioned the
applicant as engaging in a negative, potentially damaging approathavi ng O6sought t
under mi ne t he Re 3hra®Ad pand Membees thenembarkes on a
discussion to set the record straight by contrasting the evidence supporting kangaroo grazing as
the key thr eataelntienrgn aptriovcee spso swsiitbhl e6 ex pl8anat i on
to 1171. During the hearing, ivas acknowledged and remained undisputed that all these
activities had occurred at the MTA. The ACAT panel accepted drought as a contributing factor
in lines 1171 to 113, as had been done in other government documents.

The ACAT panel then presented a curious juxtaposition of the rules they applied to
Fl etcherdéds evidence compared with that presen
applied | ow standards for assessiphotgraphsef ACT G
guestionabl e q(Stafaniak eyal., @09 &0psd Will disqusgs dsections.5.
They simultaneously required the dissenting scientists to satisfy complex criteria that were
i mpossible to meet. This included providing e
refuted evidence that ecological damage resulted from kangaroo gilassgl174 to 1176)
and supported 6ot her a I3)tThakaysénienceocarsiplinesnat i ons

1176 to 1180, where the ACAT panel members acknowledged that, even if they were presented

with evidencetha¢ c ol ogi c al damage resulted from 6reasc
kangaroosd6, they were Oobligatedd to approve
them from being 6added to the Ilist of damagin

effectivd y 6 s t r(KampoekdVhaeh,f2@L5: 22@he need for evidence of deleterious
impacts of human actions at the site to support a more organisationally acceptable decision and

ensured the persistence of the dominant approach to kangaroo management. The processes
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developed by the ACAT panel members in the 2009 hearing would be repeated and extended in

2013.

4.6 The 2013 ACAT hearing: Cutting out human impacts
in nature reserves

In the substantive ACAT hearing in 2013, the Australian Society for Kangaroos challenged the
Conservatoro6s decision to issue |icences to Kk
ACT, which| listed in section 2.4.4.Z’heReasons for Decisiotlocumentgrom the 2009 and
2014 hearings indicate that the ACAT panel members spokaeriified voice. The 2013
Reasons for Decisiostatement was unusual because it comprised separate statements delivered
by all three ACAT panel members, all of which delivered starkly different messages. Stefaniak
presided over the substantive hearing and was joined by Senior Members Alan Anforth and
Adrian Davey.

I will commence my discussion in section 4.6.1 by illustrating how Fletcher positioned the
ecological impacts of urban development in the ACT as different thoseelsewhere. In
section 4.6.2, | examine how Stefaniak excluded the ecological impacts of human actions from
consideration duringhe tribunal hearing. Before doing so, | explain the pattern of urban
development in the ACTasthiswas discussed throughout the 2013 ACAT hearing.

The ACT is a planned city in which development is guided by the original vision of

Walter Burley Griffin and Marion Mahony Griffin in 1932ACT Environment, Planning and
Sustainable Development Directorate, 2021: 7) K nown as t he &ébush capit
| andscaped, the ACT developed as a @Glsaic of
Environment, Planning and Sustainable Development Directorate, 2021 r&ent years,
such large patches of undeveloped land have enabled the creation of entirely new suburbs, as
depicted below with the suburb of Crace in Photograptiaken in 2010, and Photograpsy 1

taken five years later.
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Australian Capital Territorylanuary 2010

Photograph17: The suburb of Crace,

(Source: Nearmap inKelly (2015) reproduced under open licence(see Copyright Agency,

2024))

Photograph18: The suburb of Crace, Australian Capital Territoryviay 2015

(Source: Nearmap inKelly (2015) reproduced under open licence(see Copyright Agency,

2024))
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This devel opment patt er ngrowiagsubprissonthurapigronthAu st r al
being regarded by the ACT Government as part
dy nami (ACTcGovemndent Territory and Municipal Services Directorate, 2008: 14;

Kelly, 2015, 2017)

4.6.1 Constructing ecological impacts in the ACT as being
different to elsewhere

On the first day of the substantive hearing in 2009, ACAT Senior Member Anforth, Fletcher
and Mjadwesch discussed the ecological impacts of human actions in the ACT. Anforth
explored the possibility of the Af€idkasgargoapi d e

population densities:

Anforth: | 't woul d be the case, t hough, woul dnot
hectare in the ACT, just assume you maintain that density for carrying capacity for

kangaroos for so many per hectare for each of the various reserves or whatever in the

ACT. A fixed density. As you take out of the equation more and more of the land, like

[the suburb of] Crace and other developments, the [rubbish] tip and the rest of it, if you
then just progressively reduce gessarity gr as sl
saying the kangaroo population has to diminish because the total numbers is your

density times your area and so from a conservation perspective as long as you fix a

constant density and you say, weldll,|I ubreban
controlled by separate factors, youbre pre
kangaroo popul ation, arendét you?

Mjadwesch: In the face of unfettered development, then, {&3/2013, Recording 3,

1:56:241:57:25)

The following day Anforth questioned the need for such development, flagging the impact it

has on flora, fauna and ecological communities:
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Anforth: | actually understood him [Mjadwesch] to be saying, well, why are we there

in the first place? | mean, why are we put to the problem of having to deal with the
multivariable functions? Why have we compressed our, why have we put the kangaroos

in competiton with the lizards? Why did we put bulldozers through green sites and take

out the grasslands in the first place? Why didde€race? Why did we do the tip,
etcetera? Because each time that devel opme
necessaryorm of development, when it occurs, you take out more grassland, you put

these animals in competition with each other such that you might end up with a five

variable function.

Fletcher: No. | disagree very strongly.

Anforth: But t hat és your argument, i snot it Mr
Mjadwesch: U h , yeah, and it i 409/@72018, Recarding L, e x t ha

38:2039:05)

Fletchere x pl ai ned why he OMforthongly di sagreeddé with

1. Human popul ationds expanding, and Canber
2. yes, more area is being taken up under urban development. Once that happens,

3. thereds very little |l eft of the natur al

4. of that [urban development] as taking the organisms and plants and things that were

5. there before the urban development and pushing them out, even with kangaroos.

6. Most of Canberraés urban devel opmentés b
7. been an outwards expansion of the city into, in most cases, on farming land and

8. those are areas where there is very low kangaroo density and what kangaroos are

9. there probably got dispersedé The kangar
10. populations there have arisen mainly by organic growth within the reserve.

(9/7/2013, Recording 1, 42:581:41)
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In lines 1 to 3, Fletcher acknowledged the deleterious impacts of urban development. He then
created a contrast structure in lines 3 that positioned the impact of urban development in the
ACT as being different to other places. This enabled him to make a rule that development in the
ACT does not have deleterious ecological impacts. In brie®, Fletcher seemed to suggest
that the d6dexpansion of the cityéd onto surroun
indicated that the MTA and all of the nature reserves in question in the 2013 hearing, which he
fought to protect due to their dogical significance, were former grazing propertese
Fletcher, 4/6/2009, Recording 2, 32:22:09; 9/7/2013, Recording 1, 53:88:49) In lines9 to
10, FIl etcher reiterated that kangar with:mthever e t h
nature reserves

Fl etcher then discussed that the ACTOs ear
shooting them. He also explained how he saw the incidence of kahgenoo vehicle
collisions as evidence of an increase in kangaroo numbers. He continued by osciltateenbe
agreeing and disagreeing that urban development poses a threat to vulnerable species and

ecological communities

11.The urban development thing is not the ¢
122kangaroo issue very much either. 1tdos, t
13.f or the threatened species and things | i
14. development is missing the threatened species, but there are some exceptions where

15. areas of those two threatened communities, lowland natural temperate grassland and

16. yellow boxred gum woodland, there are certainly examples where those have been

17. developed in modern times. Clearly, they were developed a lot back in the early

18. days of Canberra. But, | mean, in modern times, there are a few examples where

19t hey have been developed, and there are
20. of my unit to be engaged in a debate, for want of a better word, with the

2l.devel opment agency and the ACT Governmen

177



22.o0ne thing that we canét change is that e:
23. Canberra, so the question always put to the people in our unit who have to deal with

24t his stuff is, well, itbés develop this o
25.devel opment. Thatés a bit of (¥H7/2018d herri

Recording 1, 45:5@7:06)

In this passage, Fletcher continued to contrast urban development in the ACT to that in
other places. In lines 12 to 13, Fletcher reiterated that development was a problem elsewhere but
asserted in lines 13 to 14 thréatened spéciesirated | ar ge
ACT. Given that the sites in question and their histories were well known to most attendees,
Fl etcher conceded that there wer@8Ilnfnes@ime excep
25, Fl et cher st at and higcolleagues iphiseverkuumi douldydo rfothing
about the expanding human population and the concomitant increases in urban development.
doing so, he neutralised the problem of deleterious human impacts, a sentiment that was echoed

by Stefaniak et al., as | will discuss in the following section.

4.6.2 Cutting out the impacts of humans altogether
The 2013Reasons for Decisiotame with no clearly identified sections, nor were the

paragraphs numbered as had been done in the 2009 héarsuch, | have numbered the lines
in the original document for referential purpodéslike the 2009 and 2014 hearings, each
ACAT panel member read a section, with President Bill Stefaniak delivering the opening and
closing addresses. In his opening statentetiefaniak et alacknowledged the deleterious

impact humans have on other species:

116. € 1t is a sad fact of I|ife that human ¢
117. are threatened or indeed made extinct and that is something which
118. unfortunately is perhaps beyond the ability of this Tribunal to influence in

119. any particular way except to say that clearly, with so many people on the
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120. planet, 7 billion people, it becomes somewhat unsustainable and | would

121. certainly hope from the really, really big picture governments round the

122.  world take some steps to address those sort of problems and indeed that

123. goes right down probably to local government and it needsoadioated

124, approach. ltés certainly far, far Dbigg:
125. here. The duty of ACAT, of course, is to interpret the law, interpret such

126. things as the plans, and just make sure that when government decisions

127. are made and departmental decisions are made, and they are tested, that

128. that is done fairly and properlgStefaniak et al., 2013b: 5)

Stefaniak commenced in lines 116 to 117 in a similar way to Fletcher by

acknowledging that deleterious human development deleteriously impacts species. Then, in

lines 117 to 119, he positioned such cabnsi der
to influenceb, thereby cutting them out from
6so0o many people on the planetdé who make it 06s

doing so, he invoked a nédalthusian argument that is commonwiidlife management

which blames ecological problems on high birth rates, particularly in Latin American, African

and Indian countrietsee, for example, Lunney, 2017: 1Pping so suggests Stefaniak was

cutting human involvement in the ecological destruction of local environments away from
consideration and redirecting attention to the actions of people in faraway places. In lines 120 to
124, Stefaniak expressed a hope that gover nme
problems and indeed that goes right down probably to local goeemin 6 . Being an emrg
the ACT Government, he shed no light on how that should happen or who should be responsible
forthenecessr y O0stepsd except to say in lines 124 t
that of the other tribunal members, thereby cutting the ACAT out of any responsibility to be

involved in finding solutions to environmental problems.
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4.7 Ucd!t Rt alWlh 7t qut #RIUHIIK We Ol
the labyrinth of documents

In this chapter, | have illustrated how ruling relations associated with environmental
management, and particularly kangaroo management, in the ACT are intimately intertwined
with economic interest$n section 4.2, | provided government documents that highlighted
human actions as being threatening to environmental processes, particularly urban,
infrastructure and agricultural developmdritave demonstrated how practices implemented by
Commissioner Cooper and the ACAT panel members redirected attentgriramsuch
human activitieso prioritise the killing of kangaroos as a solution to ecological degradation.
noted how the Housing Industry Associatiors baerinvolved in drafting key environmental
plans and frameworks in the regj@s well athe ACT Governmet profit-sharing joint
ventures with developers (section 4I8)Australia, other animals have been used tecti
attention away from profitable but ecologically damaging practices associated with agriculture
andhabitat destruction i nc | udi f(sege Légfeetrah, ROA7; BrebRapsey, 2016and
Owi | d d o dseedProbyiRapgay, @15, 2017, 2020; WoolProducers Australia, 2014)

While Cooper (2009b: viillid not ignore the ecological impacts of development, she
placed killing kangaroos, and those at the MT
recommendati onsdéd. Similarly, in the 2009 hear
the militarytrda ni ng exerci ses carried out at the MTA
envi r on me nAstihg ofiincopreciccitations of thé&/oodlandandGrassland Strategies
and the application of uneven criteria to qualify eviddacditatedthe constructin of
kangaroo grazing as having deleterious impacts on vulnerable species and ecological
communitiesIn the 2013 ACAT hearing, Fletcheositioned urban development in the ACT as
O0by andmilsasrignege t he threatened speciesd and t he
ACAT panel asserted that considering the huigamerated environmental impacts was beyond
the scope of the ACAT

Multiple sizeable reports, field studies, and voluminous transcripts of the ACAT
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hearings have supported the various decisions to kill kangarbesACT Government has
committed tausingt he O6best available scientific knowle
and to foster 6éopen governmentd in terms of t
However, it is not until we examine the minutiae of these documents and procebkdings t
can see how such commitments have been compromised.

| have illustrated how contrast structures were developed, which enabled rules to be
formulated that, in turn, facilitated cuttirayit procedures. A contrast structure was apparent
when Commissioner Cooper positioned certain dissenters as unreasonakle befo
acknowledging that she had long alerted government departments of her impending
recommendation fdkilling kangaroost severakites This effected a cuttingut process that
rendered moot all public submissions made during the period for the Draft ACT KMP, which
ended after thehooting hacdommencd. Fletcher created a contrast structure that presented
urban development in the ACT as not being ecologically damagitige in other areas his
indicates the existence of a rule that must h
(Smith, 1993b: 119f the ACT. That the ACT broke the rule that urban development is
ecologically destructive enabled it to become an anomaly, thereby drawing attention away from
the ACTO6s devel opment processescodradittedtheact i ces

ACT Governmentds own reHp2ort s, as discussed in

Such contrast structures enabled the construction of other rules, as could be seen when
Cooper established kangar oo gr dgklingg as an 06i s
kangaroosShe also constructed a rule that people who opposed certain aspects of the ACT
Government 6s approach to kangaroo management
created two key rules when determining the cause of ecological damage at the sitdfoim ques
The first rule determined that containing environmental destrusgatralised the damage at
the MTA. The second rule established faith in
they found Fletcherdéds photographs of unknown

applicant 6s evi denc eatgshatevertif théysaacepite toataty or y 6 wh
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evidencethey would suppotkilling kangaroosn casetheir grazing was found to have a
del eterious impact in the future. I n t,he 2013
which, in turn, cited the Woodland Strategy as claimingkbagaroo grazing detrimentally
impacted grassland earless dragons and striped legless lizards. The original document, which
was available onlinadid not make sucheaim.
Theserules enabled various cuttirayt procedures. Cooper distinguished kangaroos from
other threatening processes, thereby separating them from such processes and constructing an
urgency that required them to beosbmewextentout 6 of
Similarly, the 2009 ACAT panel members cut out the impacts of military training at the MTA,
thereby absolving anyone from needing to provide evidence of the current or historical impacts
of human actiities at the MTA. This was extendedthe 2013 hearing to cut out the impacts of
human actions from being considered at all within the ACAT.

We can see examplesikfa me o andoéiWwWbgobeinédsi on erasured i
transformation of Hodgkinsondés concl usi ons, i
di scussion at which the unidentified speakers
behindthe-scenes discussions that-empted the commencement of #imoting We also saw
in Cooperds and Hodgkinsondés reports a backgr
habitat destruction and fragmentation that was foregrounded iropsegovernment
documents. Cooper removed from consideration the sections Gfdiseland Strategthat did
not support her argument and positioned her r
ltdés i mportant to note that this contention w
for response, as might be the case had the differeneasabed in another forum, such as an
academic journal. Negotiation erasure is also apparent in the absence of the positive ecological
impacts of kangaroo grazirig maintaining the habitat of endangered speicies Cooper 6's
report, as was reported in t@easslandandWoodland Strategies

Mont cher és bibliopol evident al Coiopatribsenalpprac
panel mRReasbns fordDécisiomocument, and the discussions in the hearings. This was

most starkly apparent when informatithrat wasnot present ithe primary sources was cited.
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Thi s i ncl ucnvaute€Cataiignal préctces that transforritd d g ki nson é s
conclusions. It is also evident in the chain connecting\tbedlandandGrassland Strategie®

FIl etcherd6s 2009 wi t n &easonsf@ Pevisicthocuenantwhdrehtite s u b s e q
ACAT panel members concluded that the deleterious impacts of kangaroo grazing had been
substantiated. The lack of a connection betweekthedlandandGrassland Strategiesnd

FIl etcheré6s cl aims was di s assiensveralerased bythee 2009 h
ACAT panel members who established a document
theReason for Decisiodocument, thereby establishing as fact the deleterious impacts of

kangaroo grazing.

There are many similarities between how Cooper, Fletcher and the ACAT panel members

conducted their respective work and the results they achieved p&Heymed their dayo-day
work in very different areas of the ACT Government, including the Office of the Commissioner
for Sustainability and the Environment, Conservation Research, abepfaetment of Justice
and Community Services, respectivalinpicking the construction of the dominant discourse
on the causes of ecological damage in the ACT has eal/d#t it was maintained by similar
processes by people working independently of each other within the ACT Government. It has
also illuminated the complex intertextual wor
preferred approach to kangaroo manageémen

In addition to my discussion about urban developmhaetfdregoing discussion in this
chapter provides evidencéo s ever al of Ho dNdvwPRublicManagement | e ment s
(NPM) permeating the practicesf ACT Government staf f(1995Ther e i
9597)6vi si bl eont orpa nhaagnedse nt 6 i n the way dissenter
and excluded, both dir ec tthe kiling of kan@arappeforethes t e x t
close of the public consultation period for Daft ACT KMP (see section 4.3).

Hood (1995: 987) also identified contradbased service provision as an element of
NPM. Over the period under study (262F17), many contracts were awarded to external

consultants to conduct research, audits, reviews and surveys. These often occurred with limited
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budgets and had to be completed in tight timeframes, with aspects of projects being
compromised as a res(iftee Freudenberger, 1996: 14,3, 11; Mcintyre et al., 2010: 331
332). In this chapter, this was evident in Hodgl
broader panel of expertsee Braid et al., 2009: and challenged by BeAimi (13/5/2009,
Recording 2, 1:01:42:46:45)in the 2009 ACAT hearingl'he practice of consultants
constructing reports that provide information favourable to their clients is widespread and has
been acknowledged by academics who also act as consultants. For example, in a symposium
hosted by the Royal Zoological Society offidle Sout h Wal es entitl ed 6Sci
zool ogy under threat 6, Uni v éenayi(2012: 1a8tatédy dney b
il ve been a consultant for 28 years, and the
perfect disguise. | no longer have any illusions about what consultants do except work for their
clientoFor the most part, the consultantheyd report
didnét, as wit htheHwadsg kmandseo ntéos fsittudiyh,e ACT Gover
course of action.

Having narrowedlown the causes of ecological change to kangaroo grazing, the ACAT
panel members had to decide who was best placed to advise them on the decisions they needed
to make in each of the hearings. Some precedents established in determining the cause of
ecol ogi cal damage also marginalised the disse
the ACT is distinctively different from elsewhere. This constructionilel be mobilised to
disadvantage the dissenting witnesses. The ACAT panel medeatoped rules for

determining the right witness in the 2009 hearing, which were extended in the subsequent

hearings, as | will explore in the following chapter.
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5.1 Introduction: Five rules for qualifying expert witnesses in ACAT
hearings

It is a truism to note that we live in a bureaucratic world where people make documents and text
is privileged. This is obvious in a documetiiven process like an ACT Civil and

Administrative Tribunal (ACAT) hearing. In such a textual reality, institgiproduce records

that often reassure us about their probity and ardeggtimating. One of my starting

assumptions in this chapter is that there are no universal, objective rules that direct processes
such as those mobilised by the ACAT panel memteensake decisions. Rules guiding such
decisions are created in a specific social context and made to stick. Altepasibilities exist

where other rules could be made to stick. As | mentioned in section 2.4.2, expert withesses were
provided with theACT Civil and Administrative Tribunal (Expert Witness Code of Conduct)
Procedural Directions 20Q%ereafter referred to as t@ede of Conduc¢to which they were

required to adhere in their witness reports and when providing evidence within the hearings.
The ACAT members identified key information i
they later explained in Reasons for Decisiotiocument.

Smith (1978: 23pargued that texts can be examined to reveal the instructions they
provide for their interpretation, whi ch, in t
Liz Stanley (2018: 63)oted how readers of documents often treat the information provided as
presenting 6the factsdéd, then read from the do
the realm of social life with which they are concerr@th e hi ghl i ght ed thi s 6r
which reflects an assumption that the reality is as presented in tliStaxey, 2018: 63)The
6rightdé and 6wrongd witnesses can be found in
transcripts of the ACAT hearings and in the subsegRerasons for Decisiothocuments. Such
document s r eowe @l pa(SodtleelS7ABr2@hrgugh which specific
characteristics are presented as unfitting for a person put forward as an expert witness.
Considering a range of each witnessds persona

identify where such characteristics were anomatidke social rules they developed to assist
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them in identifying the o6right witnessod.
In this chapter, | explore how rules qualifying withesses were created and endured in

the ACAT hearings. By tracing this process, | demonstrate the cracks in a seemingly objective
process in the tribunal system, the outcomes of which benefitted the AGTIGavme nt 6 s
witnessesFollowing onfrom Smith (1978: 2728; 2005b: 138)my aim is not to identify the
right witness or explore the actualities of the events discubsed t o expl ain how t
witnessd6 was t ex tRaasgdndfor Decisiaosument. ut ed i n t he

| begin this chapter by providing background information on the data in sécioin
highlight the connections between tBede of Conducthe transcripts of the hearings and the
Reasons for Decisiotiocument. In section 5.3, | discuss my analytical focus for the chapter.
While | predominantly apply Smithbés rul emakin
the previous chapter. As such, I will focus on the processes the ACAT panel memdeyzdmp
to translate the actualities of the expert witesdgato the governing frame of t@@de of
Conductln the remainder of this chapter, | detail how the ACAT panel progressively developed

five rules of the 6é6right witnessd which favou

Worked with and researched eastern grey kangaroos,
Possessed a specific mix of qualifications,
Were impartial,

Were a O0localé in terms of education, empl

a ~ w0 nh e

Engaged in a preial expert conference.

In section 5.4, | will explain how, in the 2009 ACAT hearing, the ACAT panel members
developedheserules to qualify withesses. In section 5.5, | discuss how the rules of the right
witness created in the 2009 hearing were extended in the 2013 hearing. | pay particular attention
to rules two to four. In section 5.6, | focus on how rule thegarding impartialityvas
extended in the 2014 hearing. In all three hearings, these processes facilitated the ACAT panel

members'decisonh at t he ACTi Goessememwtedse whe O6righto

however, this involved selectively breaking the rules they established.
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5.2 Background to the data: The&Code, the transcripts and the
Reasons for Decision

In section 3.4.1, | discussed how thature Conservation Act 19&utlined whch government
documents and processes could be subject to an administrative review and that the conduct of
such a review was specified in tAEAT Act 2008TheCode of Condudunctioned under the

ACAT Actand served to vet the appropriate witnesses uwtmmthe ACAT panel members
wouldrelyt o i nform their decisions. The process
captured in the official recordings of the proceedings, whiere later transcribed. The ACAT

panel members then formalised their decision making process ifRtéfsons for Decision

document. Figuré depicts this intertextual hierarchy.

Nature Conservation ACT Civil and
Act 1980 Administrative Act 2008

ACAT Expert Witness
Code of Conduct 2009

Transcription of
the proceedings
of the ACAT
hearing

The ACAT panel members’
Reasons for Decision document

Figure6: Key documents mobilised in the 200ACAThearing

In this section, | will explain why it is important to vet expert withesses before providing an
overview of this process and the key sections oCthge of Condudhat the ACAT panel
members mobilise when vetting witnesses.

Those tasked with assessing evidence and expert witness credibility produce inadequate
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accounts of how witnesses and their evidence are qualified or disqu@lifiedk ovi | & Hans,
2003) The qualification of expert witnesses is particularly important to examine, given that

almost a third (31%) of wrongful convictions occurring in Australia from 1922 to 2014 were

due to incorrect or flawed expert testimon(i@#oso-Villa, 2015: 182, 188)Chin et al.(2020)

critically analysed the procedures designed to ensure expert withess impartiality in Australian
courts. They not only found such procedures i
about partisanship mer ged ipgitshvayfine®aoursoohshat fAj u
presented by unscrupulous experts, willing to tailor their evidence to the needs of their

i nstr uctChmegal2020:g3)t dn Chapter 7, I owi || di scus
assessment of the science on which the ACT Government based its claims about tih&itieed
kangaros. Risingeret al.(1989)discussed the long history of challenges with judicial

regulation of expert opinioMartire and Edmond (2017: 96d)ged Australian legal
institutions to be muaseecriteriaang imdights, mtherthanthes ci ent i
somewhat crude set of | egal proxies developed
admissibility of expert evidence in Austiah criminal proceedings, the proxies the courts

considered included:

¢ formal qualifications and/or training; t
historical use of a procedure; the practitioner's years of experience and involvement in
previous investigations or prosecutions; recognition or certification byaya

institutions; prior legal admission; the plausibility of the claim; demeanour and the

resilience of the practitioner in response to ci@smmination (on theoir dire, or

during trial); whether the defendant has access to expert assistance; and, even the

strength of the overall cas@Martire & Edmond, 2017: 984)

ACAT Presidents Linda Crebbin, Bill Stefaniak and Peta Spg20€0)published the
Code of Condugctvhich provides very generalised directions on the duties of expert witnesses,

the form their reports must take, and their obligation to confer with other witnesses if directed to
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do so by the ACAT panel. Through it, they appear to speak in one voiggtanchanimity. A
cursory reading of th€ode of Conduateveals a reassuring process designed to ensure that
relevant and reliable individualgith appropriate knowledge and experience are vetted
objectively and impatrtially. It appears to ensure that the evidence presented is plausible and
provides the grounds for inclusion or disqualification. It also reflects a commitment to ensure
that witheses act impartiallyprovidingevidene that serves the tribunal and tiegir own

interests or those afther parties. Th€ode of Conduds a twepage document consisting of
eleven points. | have reproduced sections 1 to 5 and 10 below, which are most relevant to my

discussion. Refer to Appendix 4 for a copy of the el@iwde of Conduct

Application of code
1. This code of conduct applies to any expert engaged to:
(a) provide a report as to his or her opinion for use as evidence in
proceedings or proposed proceedings; or
(b) give opinion evidence in proceedings or proposed proceedings.
General duty to the Tribunal
2. An expert witness has an overriding duty to assist the Tribunal impartially on
matters relevant to the expertds area C
3. An expert witnessd paramount duty is to
retaining the expert.
4, An expert witness is not an advocate for a party.
The form of expert reports
5. A report by an expert witness must (in the body of the report or in an annexure)
specify:
(a) the personés qualifications as an e:
(b) the facts, matters and assumptions on which the opinions in the report
are based (a letter of instructions may be annexed);

(© reasons for each opinion expressed;
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(d) if applicablei that a particular question or issue falls outside his or her
field of expertise;
(e) any literature or other materials utilised in support of the opinions; and
)] any examinations, tests or other investigations on which he or she has
relied and identify, and give details of the qualifications of, the person
who carried them out.
[ ¢é 1]
Expertsdéd conference
10. An expert witness must abide by any direction of the Tribunal to:
(a) confer with any other expert witness;
(b) endeavour to reach agreement on material matters for expert opinion;
and
(c) provide the Tribunal with a joint report specifying matters agreed and
matters not agreed and the reasons for anyagoeement(Crebbin et

al., 2009)

The ACAT panel members had to assess whether the complex and messy attributes of
the people presented as expert withesseslifiito the very generalised terms listed in @ude
of Conduct TheReasons for Decisiotlocuments form accountability circuitsat linkthe
ACAT panel me mb e Cadéof GomduciThe ACATpantel menibéredid not
speak directly to the ACT Governmentods commit
regardd o facilitating Opublicreacyi cisgepto0o@dsand
Gallagher, 2011)However, the consideration the presidents gave to determining whether the
applicant would be granted standing to proceed with the reyvaarsg with the information
provided in their Reasons for Decision documengifiected that the ACAT panel members
were mindful of their need to remain accountable to such principles.

The data upon which | draw in this chapgtevebeen gleaned from the official

recordings of the ACAT hearings and fReasons for Decisiotlocuments. Despite the

191



messages portrayed through tribunal documents, the development of the rules of the right

witness was not achieved by following a prescriptive series of instructions but was an

interactional accomplishment. IE pays particular attention to how things stieh as
determinants of the 6ri ght Mywonkimthischapeer e cr eat
challengeshe seeming objectivity and stability of these documbyptisacing how they

functioned in practice.

5.3 Analytical focus: Contrast structures and rulemaking

In delineating the requirements for a person to qualify as an expert witneSsdef Conduct
simultaneously creates the devi Smith(19¢8lilegory o
noted that for someone to qualify as a member
broken or a norm deviated fr ombd. Despite such
people are able to categorise a wrong witness with complete faitutitat conclusion is
appropriateTherefore, there must be rules for representing someone as the wrong witness, and
those rules or procedures must have a normative element that enables people to be identified as
the wrong witness. Ascribing someone todh&r ong wi t ness6 category in
conceptual work of considering statements, observing events, and organising that information
according to the individual 6s interpretation
being aware ofigch instructions and the events surrounding each witness, a reader can construct
whether a person is a right or wrong witness as a social facRddmons for Decision
document informed us of how the ACAT members developed such rules and norms.

My analytical focus centres around applying
which | defined in section 4.3. The documents | discussed in the previous section form a
Opr ocessi n@encea 20elr 204vhian gdeséussed in section 3.4This can be
seenn the work ofCrebbin, Stefaniak and Spend2009) who authoredhe Code of Condugt
which the witnesses used to assess whether they qualified as expert witnesses and to write their

reports. To ensure tl@ode of Conduatvas adhered to, the ACAT panel members were
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obligated to translate the actualities of peo
to be read and interpreted according to the frame construate@inffith & Smith, 2014b: 14,
15). However, actualities across multiple settings never neatly translate into the standardised
categories and contexts requiredamhoritativetexts(Griffith & Smith, 2014b: 16) This is
particularly the case with the loose terms found inGbde of Condualocumentsuch as
6qualifiedd, 6i mpartial 6, and 6advocatebo. The
with ACAT panel members assessing witnesses, must engage in specialised work to write the
actualities in ways that fit into tHeéode of Condué governing framgGriffith & Smith,
2014b: 16) Disjunctures between actualities and the governing frames of boss texts are an
6obstinate presence 6 (Griffith & Smitht, 2014h: 1.8) Thenodfitial et hno g r
recordings captured their process of translating the reports into the requirements outlined in the
Code of Conducind then into theiReasons for Decisioocuments.

As | discussed igection 5.1, the ACAT panel members developed five rules to qualify
expert witnesses, ensurittiey remained accountable to the Code of ConductChuae of
Conductidentifies the two key criteria that define the right witness, which include being
6i mpartial 6 and o6not an advocated (sections 2
Sections 2 to 4 in th€ode of Condugtherefore, translate directly to what | refer to as rule
three, which requires impartiality. Section 5(a) tspef yi ng 06t he personds qua
e X p er t 0 jurtherelarificatione which the ACAT panel members provided by creating

rules one, twoand four. While section 10 was not used to qualify withesses, it was mobilised in

the 2009 hearing to neutralise a dissenting w
conferencebod, which has a historical context t
By2003t he bel i ef in a 6crisis associated widt

aimed at elicitingpbjective expert evidence and catalysed a shift away from the adversarial
approach that <char act(BEdnmbns,@D3: A3d;dMillatt,201B8:83b)s cour t
Key aspects of such reforms included introducing codes of conduct, delineating expert
witnessesd Opar amo trialtexpetwednferences, aridthe deliveryuof t 6 |, pr e

concurrent evidendghinet al, 2020: 69; Edmond, 2003: 13The practice of delivering
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concurrent expert evidence, colloquially refe
developed in Australiavhere it has been most extensively udedinond, 2009: 161; Steven,
2013: 1) In the 2009 hearing, Dr Mark Drummond, a statistician and lecturer at the Canberra
Institute of Technical and Further Education, was a witness presented by Animal Liberation
NSW. Stefaniak directed Drummond and ACT Government senior ecologist Dr Ddeialoef
to engage in a 6éhot tubd i n-upohuwpehandlavert hat t he
confidence intervals for the estimated number of kangaroos at the Majura Training Area (MTA)
(Stefaniak, 5/6/2009, Recording 1, 0:B@3). As | shall discuss in section 5.4.5, Stefaniak used
Drummondbs participation in the exercise to e
(Stefaniak et al., 2009: 28)

In addition to the criteria outlined in the Code of Conduct, the ACAT panel members
identified several other attributes that enabled a person to be deemed the right witness. The
conversations about these attributes were captured in the recordings andentse
transcriptions of the proceedings in each hearing. The ACAT panel members reflected upon the
discussions that took place throughout each hearing to make their decision on each case and
presented their reasoning in tReasons for Decisiotlocument. Tie characteristics defining the
right witness are of great interest to me as they are not and cannot be explained in such detalil
and specificity in th&€€ode of ConductHowever, they were developed throughout the tribunal

hearings and were accepted, advanced and extended by the ACAT panel members.

5.4 The 2009 hearing: Developing the rules used to qualify withesses

In 2009, the ACAT panel members detailed in tiRgasons for Decisiotiocument that they
accepted all the witnesses as experts and provided their assessment of each witness. They also
explained why they preferred Fletcher over the dissenting witnesses presented by Animal
Liberation NSW, who included Dr Daniel Ramp, a comaton biologist and research fellow at

the University of New South Wales; Dr Dror BAmi, consulting ecologist; and Drummond.

To explore how the ACAT panel members developed the afif right and wrong
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witnesses, | have reproduced the form ofRe@asons for Decisiotlocument as it appears in the

official copy and added line numbers.

54.1 Rule one: Having worked with and researched eastern grey
kangaroos

In the 2009 hearing, BeAimi was the only witness whose curriculum vitae was scrutinised in

detail. This was an essential stage in determining that he was the wrong witness. While this was

not applied to the other withesgaesented in the 2009 hearing, it established a process that

would be used in subsequent hearings to position other withedbesva®ngwitnesses

Stefaniak et alopened th&easons for Decisiolo c ument section entitl ed
providing a brief background on Drummond damp before introducing Befwmi. At first

glance, lines 581 to 584 seem innocuous:

581. 54. Dr Dror BerAmi is an ecological consultant and has a PhD in Zoology.
582. His Honours Year research project was on a topic relating to the Eastern Grey
583. Kangaroo in semarid northwestern NSW. His PhD was on a topic relating to

584. the behavioural ecology of the Swamp Wallaf8tefaniak et al., 2009: 1P3)

Drawing on her research, Smith noted how actualities suchasdBen 6 s curri cul um vi

could have bemanywaysor ked upd in

Of course the actual events were much richer, much less orderly, simplymoteh

than those arranged into an interview of an hour or so. And indeed might have lent
themselves to being worked up in different ways than that selected by the respondent.
So that radical processes of selection have gone on; a lot is left out and wrestrhas b
left in is ordered to provide a coherence for the reader which was not present in the
events. Moreover, some events are brought into the foreground as elements of the

picture whereas others that are also there are treated as part of the background or of the
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machinery of the narrativéSmith, 1978: 2728, emphasis in original)

One couldnfer from lines 581 to 584 that Bedmi had conducted studieslevant tahe topic

at hand in the hearing. The ACAT panel members noted that it was at the Honours level that

BenAmi studied eastern grey kangaroos and that he moved on to study another macropod,

swamp wallabies, for his doctorate. We wereinfotrmed of the details of either of Béami 6 s
projects, but weretoldontyhat t hey were éon a topicd in |in
di scuss, it is not wnoflthwe Bepett EnieddhRAcs& s
that these seemingly benign sentences, which note the species of interest and location of Ben

Ami 6s research, l ay the foundation for his ex

5.4.2 Rule two: Possessing a specific mix of qualifications
The remainder of the paragraph (lines 584 to

with BertAmi. Lines 584 to 586 present a particularly damning situation for/Bei who
purported to meet the requirements of @aele of Conducbut his assertions were not reflected

in his qualifications as they were presented in his curriculum vitae:

584 é The Tribunal expressed some concern i
585 toDrBerAmi 6s qualifications to assist the

586  appeared on his curriculum vitg&tefaniak et al., 2009: 13)

The ACAT panel members did ndaborateon the nature of their concerns, which is
significantasBesAmi 6 s curriculum vitae is a very conse
member sd acknowAmrmridgge meertc @ifvd8eenshortcomings pt
disclosure. The fact that they noté@ir concerns demonstrated that they could address its
effect or manage it as something that could contaminate the evidence or their understanding of
it. Such an acknowledgement functions as a disavowal in thaABemay be inappropriately

qualified, butthe fact that the panel members noted it meant they were prepared to address it.
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This statement created an accountability circuit through which the ACAT panel members linked
section 5(a) of th€ode of Condudt t he per sonds qual i f FAcmeitbisons as
curriculum vitae to acknowledge and address concerns that they found. By submitting his
curriculum vitae an d-Amiklgnedtobevan axpere Blavéver, whenp or t ,
they examined ithe ACAT panel members found reasons to assert that he was not an expert.

They then highlighted another concern they had with-Ben

5.4.3 Rule three: Being impartial
On the first day of the substantive hearing, the parties hotly debated the request made by

Andrew Berger, the legal representative of the Department of Defence, to withdraw as a party

joined to the proceedings and continue in the roknutus curiagas | explained in section

2.4.4.1. During these discussions, the issue of Fletcher acting in the dual role as both expert
witness and advisor to the ACT Governmentds b

for the ACT Government, explainedttesjm ndent 6 s r ol e:

It is the case and has been a practice in the predecessor to this tribunal that the
Respondent é6-parpbi sansomenomfhat is, that the
bring and present to the tribunal material relevant to the making of the correct and

preferable decision by the tribunal and that is the function that the Respondent will seek

to carry out in these proceedingdarvis, 2/6/2009, Recoding 1: 45:03:38)

When later permitted to respond, Martin Bennett, representing the applicant, Animal Liberation

NSW, raised the issue of Fletcherb6s partisan

Bennett: Justice Ashley considered that in paragraphs 26 onwards in TXU [TXU
Energy Limited] commenting that the Administrative Appeals Act specifies the
decisionmaker should be a party to the decision or undertake a role in the review,

although it appearthe precise role to be taken will or may vary according to
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circumstance and His Honour refers to New Broadcasting and Australian Broadcasting
Tribunal, a report for which is (1987) 73 ALR 420 Viddler and the Secretary of State
[inaudible] High School, to show varying ways that although the Administrative Appeal
legislation would require the decisiisna k er be a party, that does
contradictor status. Theydére before the co
and function, not argue, as the only witness to be called for the Conservator [Fletcher]

does argue, for the effective result. | heard Dr Jarvis say that the Conservator wants to

take a view, a role of assisting the Tribunal in putting before it evidence and with
respect, Dr Fletcherbés witness staanement g
and polemic argument in favour of multiple killing of the kangaroos. We applaud the

decision of the Conservatortotakeafqoar t i san rol e in the proc
Dr Fletcherods statement doesnobitneedswwe up to
be edited out.

[Bennett continued to argue in opposition to the request made by the Department of

Defence to withdraw as a party joined to the proceedings and be granitaet curiae

status.]

[Stefaniak and Jarvis talked about the proposition made by the Department of Defence.]
Jarvis: Our witness, Dr Fletcher, has in his statement declared that he is aware of the

Expert Witness Code of Conduetd has regarded himself as bound by it in the

preparation of his statement. | realise Mr Bennett may not like what it says but the fact

is that Dr Fletcher has prepared his statement in accordance with that Code.

Donoghue: | noticed that.

[Bennett, Jarvis, Berger and Stefaniak returned to talking about the proposition made by
the Department of Defence before adjournin

partisanship was not revisited/6/2009, Recording 1, 1:06:8012:48)

I n this section, | waskxpert wimess$ anchasiisor Eolthe AGTh er 6 s d

Government 6s DbtleerACAT pane membarstassesded-Bemi 6 s | mparti al |
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They raised this topic in lines 586 to 588 of Rexasons for Decisiotiocument:

586 é In addition, the Trib#Amalbswparcomaterty
587 bearing in mind a consultancy he had undertaken in the past on behalf of the
588  Applicant in relation to the commercial harvesting of EGKs [eastern grey

kangaroos](Stefaniak et al., 2009: 13)

Again, having claimed to meet the criteria of sections 2 and 4 &@dle of Conduategarding

the impatrtiality required of an expert withess and not being an advocate for a par&mBen

was positioned as potentially misrepresenting himself as an expert witness a second time. The
ACAT panel members repeatedly mentioned that-Bet wasa consultant, a point | will

revisit in section 5.6.

Section 4 of th&€€ode of Conduat 0t es t hat &é[ a]l]n expert witn:
partydé. I n Australian | aw, an 6éadvocated6 in t
belief in an attempt to convince others of the merits of a specific propo@tamm, 2018) This
suggests a dyadd which someone adoptsh e def endant 6s position and
adversarial nature of such hearings. kis senti al to clarify.the mean
While the term is used throughout the guiding pieces of legislatioNah&e ConservatioAct
1980and theACAT Act 2008lo notclarifyi t s meaning. I n Australian |
or group of people, such as a corporation, who form one side of a legal action, such as a court
proceeding, or a legalansaction, such as a contract, and may include plaintiffs, appellants,
respondents, defendants, and applicéresleral Court of Australia, n.d.; Mann, 2018hat
BenA mi 6completed a project commissioned by th
impartiality in the eyes of the ACAT panel members. They did not just mention that the project
they took issue with focused on eastern dgaygaroos butighlighted that it was on the
6commercial harvestingdéd of kangaroos. This cr

eastern grey kangaroos, setting Beni apart from other kangaroo researchers whose research
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focused on kangaroos outside the commercial system.

Lines 588 to 590 reflect that the ACAT panel members were so concerned about Ben

Ami that they needed clarification to determine whether-Bem qualified as an expert

witness:

588
589
590

591

é The
Tribunal raised its concerns with Mr Bennett and invited him to consider its
concerns and address them in examination in chief. Mr Bennett did so, and the

Tri bunal 6s concerns w8tefaniakeetal.,200% 83) i n

Interestingly, the ACAT panel members required a response to their concerns regarding Ben

Ami not from the witness but from Bennett, who represented Animal Liberation NSW. In effect,

they devalued BeAmi sufficiently not to address himdirectfly but i nstead O0i

sort out the problem witBen-Ami. This invitation suggests that the ACAT panel members had,

at that point, considered Béami 6 s credi bil ity to be | ow. Li

ACAT panel members accepted the explameti

Despite its brevity, paragraph 54 (lines 581 to 591) mentioned the ACAT panel

member soé6 6concernso6 five times. While |lines

t

h o

nvit

ne:

5

accepted Bennettdmi édsppanaki oers eshoBémwmwomi ngs,

t heir

It indicated that the ACAT members were willing to hear his evidence but flagged that they

could determine the weight they would afford it. Despite ultimatetgpgiing BerAmi as a

6concernsé suggests that such acceptanc

witness, the ACAT panel membersé earlier décon

on BenrAmi.

At first blush, paragraph 54 of ti&easons for Decisiotiocument appears to

correspond to the impartialithatthe ACAT panel members claimed they would adhere to in

the Code of ConducfThe latter document promised to vet expert witnesses, and through
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paragraph 54he ACAT panel members were at pains to explain how they followed such
requirements. In lines 584 to 591, Stefani ak,
magi sterial voiced whi ch (8natk 2006b:s/'56. Pangsoub or di n
allowed them to air their queries regardingBemi 6 s qual i fi cations and i
being found in line 591 to have no substance. The facttisgprocess was included in the

Reasons for Decisiotiocument served to hold Bémmi in a questionable state despite their
concerns being O6all ayedd -Ammi 6 si nree p5r9ls.e nit awtiiloln

54 with Fletcher's.

5.4.4 Rule four: Being a local in terms of education, employment
and research

Stefani ak, Donoghue and Ashe noted that Fletc
(rule one) while foregrounding that not only was it conducted in the ACT region, but so too was

his education and employment (rule four):

592  55. Dr Jarvis called Dr Donald Bryden Fletcher to give evidence on behalf of the
593 Respondent. Dr Fletcher is a Senior Ecologist in Research and Planning in the
594  ACT Government and has a PhD from The University of Canberra. His PhD was
595 on atopic relating to population dynamics of Eastern Grey Kangaroos in

596 temperatgyrasslands. His current duties relate specifically to kangaroo

597  populations in th&CT. (Stefaniak et al., 2009: 13)

The ACAT panel members noted Fletcherds posit

was in 6Research and Pl anni ng @mithwbl6le Fa6)a mp | i f i

In lines 593 to 597, they investednsiderable effort in positioning and accentuaktegcher as

a | ocal. He worked,dndcd hihe HAWCUr rGonte r chumeindg HO6  we
doctorate was not onfpcusedot he ACT (6in temperate grasslan

university that explicitly identified with th
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invoking rule four. The benefit of having studied at a local university was not similarly
extended to the applicantds witnesses. For ex
in another section that Drummonddédhadheéw &hodnd:
mention the topic and it didnoét (Stpfanmleetal.,t o gi v
2009:13) Menti on was not made as to whether FIl et
government advisor to the ACT Governmentdés | e
a partydé6 which would, theref €odeqf Coadugihimr t o co
would not be addressed until the 2013 hearing, as | shall explain in section 5.5.2.

While the ACAT members simply explainedBArmi 6 s st udi es as being
topicbd, they provided det ai lI6dinesb95tObbpeseriter 6 s r
a key construction that valued work that explicitly focused on eastern grey kangaroos (rule one)
and the specific location of the ACT (rule four). No concerns were raised regarding Fletcher
and the ACAT members presented him as being the preferred witness. | will now consider in
greater depth how the ACAT members processed/rinand Fletcher as the wrong and right
witnesses, respectively

In lines 12560 1267, the ACAT members outlingte reasons for their decision. This
passage reveals the importance of the sentences in paragraph 55 that reiterated that Fletcher was
a local. The ACAT panel members noted that this was the key characteristic that not only
differentiated Fletcher from éhother witnesses, but which rendered him valuable. They
expanded upon the points they made in paragraph Bfhich they noted that Fletcher had
wor ked and studied in the Aagdgaroesard grassland. Theaymi | i a
added two further differentiating characteristics: familiarity with local species and ecological

communities anthaving visited the MTA.

1256 .... However, where the evidence of the other experts (Drs Fletcher, Ramp
1257 and BerAmi) conflicts, the Tribunal prefers the evidence of Dr Fletcher.
1258 124. That is so because, unlike Dr Ramp and perhaps more particularly, Dr

1259 BenAmi, Dr Fletcher has spent virtually the whole of his professional career in
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1260 the local field and a University environment in the Australian Capital Territory.

é (Stefaniak et al., 2009: 28)

Lines 1258 to 1@0 noted that neither Ramp nor BA&mi had been employed in the ACT and

had not studied at a university based in the ACT. The ACAT panel members did not clarify why
they believed this to be the case more so for-Bemn This created a rule that working ireth

local area was preferred, and the longer the duratiomdine desirable this attribute became

Line 1260 introduced a rule that withesses who had studied at the tertiary level in the ACT were

more valued:

1260 é Unl i ke Drs Ramp
1261 and BerAmi, Dr Fletcher is intimately familiar with the populations of EGKs
1262 in the temperate grasslands of the Australian Capital Terréor{Stefaniak et

al., 2009: 28)

That Drummond worked in the ACT and completed his doctorate at the same university as
Fletcher(see Stefaniak et al., 2009: E§)peared to afford him no similar advantage, so the rule
only applied to ecologist3he statemennade an important distinction thedistern grey
kangaroog 6 E G K $hé ACT are somehow different to others elsewhereaeaadrein-
person knowledge and contact to be fully comprehended.

Ramp had demonstrated he was O6intimately f
(line 1261)in locations outside of the ACT, as was B&mi, albeit to a lesser degrésee
05/06/2009, Recording 1, 11:X1:20) This was acknowledged in the Draft ACT KiM#here
Frawley extensively cited Rampdés research on
knowledge be acquired within the ACT differentiated Fletcher from Ramp anéi@ernThus,
a rule was created that prioritised those familiar with local kangaroos.

In lines 1262 to 1264, the ACAT panel members made a similar claim that flora and
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other species of fauna in the ACT also required someone to work with and study them in person

to claim sufficient knowledge about them. Such familiarity was made more explicit by tying it

to a history of visitation.

1262 € |In particular, he is intimately

1263 familiar with the unique and endangered ecological communities and the

1264 threatened species of flora and fauna in the TerritoryStefaniak et al., 2009:

28)

Lines 1264 to 1267 asserted that evidence was less valid if the knowledgenadidet visited

the | and

n

question

on

1264 é Finally, unlike Drs Ramp and Ben

6sev

er al

recentod® occa

1265 Ami, Dr Fletcher has visited the subject land on several recent occasions and

1266 i s

therefor e,

n

1267 condition.(Stefaniak et al., 2009: 28)

Lines

1266

t

o 1267

t

he

clarified

Tri bunal 6s vi ew,

6t he

Tri bunal 6s

ACAT panel members, favouring familiarity with the sites in question. | will now return to the

Code of Condudb consider how the ACAT panel members applied its stipulations when

writing their Reasons for Decisiotiocument.

545

Rule five: Engaging in a prerial conference
Due to limited space, | will not dwell on the assessment of Drummond, but | will note an

important construction made through him. The ACAT members required Fletcher and

Dr ummond

t

(0]

engage

in

a

6hot

t ubo

(sereoms ect i o

where they arrived at an agreegon estimate of the number of kangaroos at the MTA. In a
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section of theReasons for Decisioo c ument enti tl ed O6An Assessmen
the ACAT panel members indicated that of all the evidence Drummond presented, they only

considered that single estimate. This rendered Drummond an acceptable witness:

1253 123. Dr Drummond is a statistician who helpfully participated, together with Dr
1254 Fletcher, in an exercise as requested by the Tribunal to estimate the numbers of
1255 kangaroos present at the relevant time. In that respect, his evidence is not

1256 contentious(Stefaniak et al., 2009: 28)

ThatDr ummond was positioned as having O6hel pf
concluding that 06hi swasadedseencoee bytke ACATtmercberat ent i
as it rendered all of Drummonddéds other eviden
FIl etcher used to indicate a population expl os
declining peopAwlratli c2n080 7s.i nHce f ound numerous ertr
ACAT panel members acceptddonoghue, 4/6//2009, Recording 3, 0658; Drummond,

4/6/2009, Recording 2, 1:26:4727:52) The ACAT panel members acknowledged these points

in paragraphs 71 to 74 of tReasons for Decisiottocument. They also noted in paragraph 73

that Drummondds evidence was constrained as t
most recent data only to Fletcher, but they allowed it to be admitted as evidence despite
Bennett 6s cl| ai mapfplican{3/6/2009, Recoedingu3d 1:1Z:8989:54) h

Aligning Drummond with Fletcher marked an important point at which the ACAT members

separated him from the other dissenting witnesses to say in lines 1258 to 1259 above that
Owhere the evidence of the otAmigconflietxtheer t s ( Dr s
Tri bunal prefer s t hGherenstitutibeahetheographersbave FI et cher 6
illuminated processebatenabled one textual account to subsume another. This was evident in

S mi t(19¥xomparisonoh wi t nessds account of a conflict

and police in the streets of Berkeley, Califormigh theofficial account As reflected in the
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foregoing discussio@y [ s] ubsumi ng wa §Smit, 2006u 116he AGAT acti onb
panel members achieveg what they chose to foreground and ignore

This set a precedent by demonstrating that a dissenting withess could be effectively
neutralisedorco pt ed into the ACT Governmentdés projec
It also created a tricky rule for dissenting witnesses. They could egherbh el pf ul 6 and |
their contesting evidence ignored or refuse t

an activity, thereby contravening section 10 of@uoele of Condudhat requires them to do so.

5.4.6 Creating rules to contrast dissenting witnesses to Fletcher
From a superficial reading of the 20R@asons for Decisioocument, |, and potentially other

readers, can recognise the characteristics and behaviours-8indemnd Ramp as warranting
the conclusiorthat they were the wrong witnessesile Fletcher was clearly the right witness.
Acknowl edging such ¢6factsé involves the compl
observations according to the 6instructionsd
witnessegSmith, 1978: 26)That this can be quickly achieved reflects that the transmission of
aligning the conceptual order with specific events has, for the most part, already been achieved
(Smith, 1978: 26)The only thing | or any other readereddo do is to align the account
presented by the ACAT panel with the reading instructions and rules provided to arrive at the
social fact of being the right or wrong witnésse Smith, 1978: 26)

We can see that the ACAImitp &Or8 A7)hecermcblae r s 6 wo
vitae of BerAmi and Ramp in waythatfacilitated concluding they were the wrong witnesses.
This wasachieved by creating rules that enabled the construction of contrast structures,
comparingFletcher to the other witness, with the latter being rejected for not matching his
characteristics. However, such rules did not apply equally to Fletcher. For example, the ACAT
panel members mobilised sections 2 to 4 ofGbde of Condudb conclude that BeAmi was
partialdue to the contracted wohle hadpreviously completed for the applicant. The ACAT
panel members acknowledged that Fletcher was in a similar poasitie had longstanding

and ongoing employment with the respondent. Instead of constituting grounds for exclusion, the
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ACAT panel members considered it advantageasi$ provided Fletcher with local knowledge
and experience, characteristics that-Beni and Ramp lacked.

This draws attention to how the ACAT panel members interpreted section 5(a) to
identify a personébés oO6qualifications as an exp
compl eted his doctorate at the sanedgelandi ver si t
experience afforded him no advantages when being qualified as an expert witness. Despite
Rampds research on eastern grey kangaroos bei
KMP, the ACAT panel me mber s pr epféesr rheadd Filoett ¢ h e
occurred within the ACT. Thus, we can see that a complex and interwoven set of rules of the
wrong witness was constructed to position Fletcher as the right witness. | wilxaoane

how this precedent influenced thearing in 2013.

5.5 The 2013 hearing: Refining the rules used to qualify
witnesses

In the 2013 ACAT hearing, Fletcher was again presented as the sole witness for the ACT
Government. Consulting ecologist Raymond Mjadwesch was presented as the sole witness for
the applicant, the Australian Society for Kangaroos, and he and Fletcher gaueent
evidence. While the ACAT panel members drew upon rules one to four to determine the witness
they preferred, in this sectiphwill focus on how they extended rules two to four to present
Fletcher as the right witness again. The fifth rule regagdi Dr u mmonddés O6hel pf ul
in a O6hot tubé with Fletcher was irrelevant i
engaged in a hot tub, there was little they agreed (Fetcher, 8/7/2013, Recording 1, 00:13
00:32)

The 2013Reasons for Decisiostatement was unusual in that each member of the ACAT
panel did not speak in one unified voice, but each addressed different areas. | limit my

discussion to three sections. In section 5.5.1, | will discuss how Stefaniak mobilised rule two
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(possessing a specific mix of qualifications) and rule four (being a local in terms of
employment) treferencd-letcher.

The ACAT panel members refined rule three (being impartial) in greater detail than in the
2009 hearing andxplaired how neither witness qualified as an expert withess according to the
Code of Conductn section 5.5.2, | will examine how ACAT Senior Member Allan Anforth
hi ghlighted but wultimately accepted Fletcherod
address how Senior Member Adrian Daesylainechow Mjadwesch did not meet rule two
(possessing the wrong mix of qualifications) or rule threin(pbimpartial), as his referencing
technique suggested he was an advocat e. I owi |
key characteristics that alluded to the rules used to identify the wrong witness. As they did not
deliver their statements imeatly numbered paragraphs, as was done in the wiRgasons for
Decisiondocument in 2009, | have numbered each line in the original transcription of the

statement of th®easons for Decision

55.1 Stefaniak: Rules two and four
When delivering thé&easons for Decisioon the final day of the 2013 ACAT hearing,

Stefaniak spoke directly to Mjadweschdos qual.i

his work:

148é¢ He [ Mjadwesch] <clearly did not have si
149 academic qualifications to Dr Fletcher. He has not had a huge amount to

150do with kangaroos. For what itodos wort h,
151do notice that the Bathurst ecosystem i s
152 wildlife bio-st at i sti ci an and analysis person an
153 the same academic qualifications asHmtcher, or indeed perhaps the

154 same standing in terms of that community. He certainly | found was a

155 good biologist for descriptive survey work and he made | think some

156 excellent points, some of which were perhaps not backed up by the
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157 necessary scientific information which would be needed, but nevertheless

158 | found to be very logical point§Stefaniak et al., 2013a:®

Lines 148 to 149 and lines 151 to 154 extended rule two (possessing a specific mix of
qualifications) by articulating an expectatio
I will return to how rule two was applied in section 5.5.3. In linestd56B7, Stefaniak asserted
that some of the points Mjadwesch made Ower e
scientific information which would be needed?d
ACAT panel members identified the evidence thediedon to make their decisions.

In contrasting Mjadwesch to Fletcher, Stefaniak highlighted in lines 150 to 151 that
6heds not from the ACT6. I n doing so, he uphe
underpinning it was irrelevaas the ecosystem in which Mjadwesch predominantly lived and
wor ked was not o6all that differentd to that o

kilometres (124 miles)nothor t hwest of Mull i gands Flat, the

which alicence to killkangaros was issed in 2013.

55.2 Anforth: Rule three
A significant shiftoccurredn the transition from the 2009 ACAT hearing to the 2013 hearing.

While Fletcher was presented as an expert witness who adherecCudiéhef Conduadn the

2009 hearing, he was presentedharqualifying as an expert witness in the 2013 hearing.

However, he wastill permitted to provide evidenc®n the first day of the substantive hearing,

ACAT Senior Member Alan Anforth raised the 1is

witness and advi sor tisterKristyeKat&vic:T Gover nment 6s b

Anforth: | gathered that there was, from what you [Fletcher] said, a fairly substantial
personal involvement in this decision. Now, | may be wrong, and you can correct this
later if | misunderstood that, but the Expert Code of Conduct, of course, ome of th

requirements, amongst others, is independence, as you would be aware. It is, of course,
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perfectly proper for a maker of a decision to come here to defend their decision, and

there is no criticism of that, but it is the maker of the decision who is defending their
decision which doesnd6t answer thebedefinit.i
clear about what your status or role is. I
expert. You can tell us afterwards if |1 0ve
Katavic: What | might say is that Dr Fl etc
Expert Witness Code of Conduct and |1 6m cer
the tribunal to give his evidence vels knowi
by the ACT Government to do his job and secondly because much of the material that

did inform the decision to issue the licences, of which Dr Fletcher certainly did not

make, is based on the information that was provided by Dr Fletcher, so doearifat cl

the é7?

Anforth: Ok, thatoés fine. Thatdés perfectly
way. It would have been wrong to pretend it otherwise.

Katavi c: No, it deliberately hasndét been d
Stefani ak: You donot have t oBT20i3Shnk about t

Recording 2, 1:32:4Q:33:40)

In the 2013Reasons for Decisiont at ement , Anforthoés comment :
from Stefaniak's discussion in section 5.5.1. In lines 352 to 365, not reproduced below, Anforth
noted that the tribunal was not bound by the ACT Kangaroo Management Plan and questioned
whether the Conservatod s abi l ity to determine the substan
alignment with the delegation of power given in Megure ConservatioAct He felt his
concerngid notneedtb e r esol ved in the tribunal .anHe the
expert witness and advisor to the ACT Governm
noted that rule three indicated partiality as grounds for exclusion. In lines 366 to 396, we see

that this did not apply to Fletcher in the 2013 hearineeit
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366 The third point | make is in respect of
367 point earlier that although Dr Fletcher
368 itis important to realise that something follows from not formally being

369 anindependent expert and the President has indicated there are two limbs

370 there, independent and expert. And the independent is imp¢Bsefaniak et

al., 2013b: 11)

Anforth expanded on why independence is important before continuing:

388 And | mean no disrespect whatever of Dr Fletcher but as a principle it is

389 not good. The weight that is given to evidence must reflect, amongst

390 other things, the independence of the person and it is our suggestion that

391 in future matters that if the ACT is called upon to defend administrative

392  [review] applications of this kind it would be better served having an

393 independent expert who has standing at an academic national or international

394 level who brings fresh eyes to the issue. And | repeat there is no disrespect

395 i mputed for Dr Fletcherbds | evel of expe
396 of independence implicit in that recommendation.

397  They were the points | makéStefaniak et al., 2013b: 11)

In lines 368 to 370, Anforth acknowledged that Fletcher was not independent and that the

ACAT panel members allowed him to provide evidence regardless. In lines 390 to 394, Anforth
urged the ACT Government to present a truly independent witness shouidttke be

presented again to the ACAT in the future. An

that of Davey, with Stefaniak providing the segue between the two speakers in lines 398 to 401.
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55.3 Davey: Rules two and four
5.5.3.1 Rule two: Possessing a specific mix of qualifications

Davey commenced his statement by establishing preliminary instructions for reading his

address:

402 SENIOR MEMBER DAVEY: Okay, | just address a couple of issues in

403 relation to the witness for the applicant because at the outset of

404  proceedings the respondent raised an objection to the qualifications of the

405 witness as an expert witness but the Tribunal chose to proceed to hear the
406 evidence and to treat the matter as an issue as how much weight would be

407 put on t h gStefariakietcdle 20t3b: 413)

The first key construction is that from 6t he
doubts about whet her Mjadweschoé6s qualificatio
witness (rule two). Next, &encebhobbingsoétd05pto

ACAT members allowed Mjadwesch to prove himself. In flagging that they reserved the right to
determine 6how much weight would be put on th
suggested that preferring Fletcher over Mjadwegohld be the inevitable conclusion.

In all three hearings, the ACT Government asserted that the main tedsibn
kangaros was to protect vulnerable species and ecological communities from the purported
deleterious impacts of kangaroo grazing. Despite that, the key required qualifications were not
in the management of threatened species or ecological communities but ioathsisered

abundant:

407 é We would have to say that the Tribuna
408 did not have before it evidence that establishes the expertise in the
409  disciplines of estimation of wildlife abundance and population dynamics.

(Stefaniak et al., 2013b: 13)
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Whil e Davey did not mention Fletcher, as Stef
areas of specialisation (line 409). Davey was the Head of Sichabiich Fletcher conducted

his doctoraktudiesbutdid not supervise the projedtletcher, 2006a: ii, iv; University of

Canberra, 2001 Before his involvement in the substantive hearing, Davey flagged his potential
conflict of interest as he 6would have worked
students or pe r(12062013,&Recording 8, 3:ASLKBI:21 pHoweber,

Crebbin invoked the o6doctrine of necessityo t
ACAT panel member as he was &éthe only tribuna
e X per (l#06/2043) Recording 3, 3:51:3152:20) The 6édoctrine of nece
established legal defentieatprotects those who break the law to avoid a greater harm

(Australian Law Reform Commission, 2014Bn example is emergency services professionals
accessing private information about a person in dafgestralian Law Reform Commission,

2014a) Daveybdbs academic background gave him a s«
di sciplined, which he saw as being an i mport a

qualifying expert witnesses (lines 412 to 413):

410 The counsel for the applicant quite correctly argued that there are other
411  means of establishing credibility of an expert, they being experience, but
412  theissues really need to be addressed in the context of what are the norms

413  of the discipline in questiorfStefaniak et al., 2013b: 13)

At this point, Davey r (Sdith 2006be7&6)byisgeakibgbaty i st er i
as a senior member of the ACAT and as a spokesperson for the academy. He went on to outline
how Mjadwesch could qualify as an expert witness without holding a doctouateamed the

requirements in highly academic terms:

414  So, the matter of absence of a higher degree, for instance, which is not

415 contested, was not even addressed in the context of what would be the
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416  normal requirement, the minimum requirement, for someone to have

417  credibility in that field. In a reputable research institution anywhere in the

418  world for instance. Likewise on the other criteria, what would be the

419 normal measures of credibility in that field and they are typically

420 measured by a publication record and matters of peer review; quality

421  assessment appropriate to the relevant discipline and matters of national,

422 preferably international s {(Stefadaketg i n t h

al., 2013b: 13)

6Credi phgdFi ey dbn(line 417) could thus be attai
who managed to secure employment in a O6reputa
publication record of the highly academic stangdasiDavey outlined in lines 420 to 422.

Mj adweschds curriculum vitae reflected that h
which were reports he compiled through his research consultancy. In the 2013 and 2014

hearings, he was criticised for hag published only one paper in an academic journal, to which

he replied, &6Publishing isnét particularly im
Publishing is more an acad@6Mlg 1:3541:37:109f pur sui
Acknowledging that academic criteria were preferred to qualify as an expert witness
definingalternativesn highly academic terms ensured the exclusion of all but those with highly

academic accomplishments. Davey explained that expert withesses must demonstrate that their

academic publications Ohave actuall xtmadd ia ed
429) . He did not explain how this might be de
reviewbd (lines 432):

422 é I n other
423  words it is not just the number of research outputs someone might produce

424  itis evidence that they have actually made a difference.
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425  Now, we did not hear evidence about those. We did see that there is an

426  impressive record of outputs and simply make the point that given what

427  we did receive we are not in a positioa long list, no matter how

428  excellent, does not, of itself, establish anything about either the quality or

429  the impact of what is in that list. It might be there but it was not

430 established for our purposes and so we could not put a great [deal] of reliance
431 onit particularly when very little of that list had clearly been the subject of

432  peer review which is one of the normal quality assurance mechanisms that

433  definitely applies in this disciplinéStefaniak et al., 2013b: 13)

After establishing that Mjadwesch did not have the qualifications to warrant being deemed an

expert witness, Davey shifted his attention to the question of partiality.

5.5.3.2 Rule three: Being impartial

It is essential to provide the context from the transcribed conversations that took place during
the hearing to understand the grounds for charging Mjadwesthabvocate. As previously
mentioned, Mjadwesch had submitted a publication list of over 200 emthigsh was intensely
scrutinised during the hearing. One reference was recorded in a manner inconsistent with the
others. Some readers felt it appeared to be a report commissioned by the ACT Government, but

it was an unsolicited report:

Davey: There was also a question about the
publications] as to who was the client.

Mj adwesch: Uh, the O0Kangar @dmmtwasijustmee ACT:
trying to provide the Minister with some information of how kangaroos might be going

in the ACT. So, that was based on my own experience with the ACT as well as with

kangaroos more generally and t hoalyi mpact of
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modell ed the whole ACT and generated a fig
a 75% decline since white settlement.

Davey: But it wasubmitted tas distinct fronrtommissioned bghe Minister.

Mjadwesch: It was just given straight to the Minister as an unsolicited submission.

Stefaniak: Any more questions?

Davey: No, thatdés probably sufficient.
Stefanak: Allan?

Anfort h: How, when youbve got in brackets
organisations in your CV, how accurate is that? What does it purport to represent, the
bracketed reference?

Mj adwesch: Generally, apart from the one t
basically, and so the aim of that is to represent the breadth of service that | provide.

(8/7/2013, Recording 1, 47:38:26, emphasis in the original recording)

I't must be noted that Fletcherds publications
the time, Fletcher had published papers in the conference proceedings associated with
organisations such as tAestralian Veterinary Associatigii994) the ACT National Parks
Association(2006b) and the Royal Zoological Society of N§®007) but his research had not

been published in peeeviewed academic journaB.avey 6s account of the s

Reasons for Decisiostatement is suggestive of intentional deception on the part of Mjadwesch:

434  There is also an issue of independence because in seeking to establish the
435  depth of experience of the witness our attention was drawn to one recent
436  example which happened to be relevant to this particular case in which the
437  way it was represented in the CV was as if it had been a commission piece
438 of independent analysis but it became clear that, in fact, it had been an

439 unsolicited pi(8tefaniakefal., @0d3bolBacy . €
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In theReasons for Decisiostatement, Davey used the inconsistency in that reference to justify

di smissing Mjadweschds remaining references a

439 é And so that calls into question the
440 independence of other items on the same list. So independence is also

441  part of that measure of the quality assurance that might apply to whatever

442  publication record an expert is supposedly putting forw@tkfaniak et al.,

2013b: 1213)

That Davey positioned Mjadwesch as O¢glnepposedoI
442)reiterated the suggestion of an intentional deception. Davey closed his address by rebuking

Mjadwesch for challenging established scientists in the field of kangaroo management:

443  The other aspect to it is that we did hear during testimony a number of
444  criticisms ofi somewhat speculativelybias on the part of various

445  scientists who have worked on kangaroo management issues. The tribunal
446  cannot give much weight to those criticisms when they have been through
447  international peer review quality assurance processes and the authors

448 involved have most of those other attributes that would normally establish
449 them as having credibility when the critic has not demonstrated that they
450 themselves meet that quality assurance standard. The criticisms might
451  nevertheless have something in them, but they cannot be given very much

452  weight.(Stefaniak et al., 2013b: 1I3)

Davey pointed to dédinternational peer review (¢
attributesd (line 448) as proof that Ovarious
management issuesbd (lines 444 aspDadefssyerteddad 6cr
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that not O6much weight©é (lines 446) could be g
because he had not demonstrated that he met 6

now consider the broader process of authorising the cateigorisans of 6r i ght 6 and

witnesses.

5.6 The 2014 hearing: Focusing on impartiality

The number of expert withesses in the 2014 ACAT hearing expanded greatly compared to the
previous two hearings. The ACT Government presented two witnesses alongside Fletcher:
Professor Graeme Coulson, Honorary Principal Fellow with the Department of Zoology at the
University of Melbourne, and Professor George Wilson, Adjunct Professor at the Fenner School
of Environment and Society at the Australian National UniverBioth Coulson and Wilson
ran their own consultancies ahdd long acted as contractorghie ACT Government on
matters related tkangaroo management.

The applicant, Animal Liberation ACT, presented five withes#as appeared in the
following order:Professor Steve Garlick, macropod rescuer and rehabilitator and lecturer in
economics and applied ethics; Marcus Fillinger, macropod rescuer, rehabilitator and
translocator, and instructor in the delivery of tranquiliser darts to wildlife; Dr Rosemargriust
macropod rescuer and rehabilitator and general practitioner with postgraduate qualifications in
biology; and Ray Mjadwesch, consulting ecologist. Thaiagnt also presented Dr William
Taylor, then a current member of the external advisory board of the Bill and Melinda Gates
Foundation C4 Rice Research Project and retired Commonwealth Scientific and Industrial
Research Organisation plant scientist, manatbéhe Biological Sciences Panel of the
Australian Research Council,-edlitor of the international academic jouri®dént Physiology
and Associate Professor in plant genetics at the University of California at Berkeley. This
information was detailed ithe curricula vitae provided by the witnesses and verbally stated by
them prior to giving evidence (see Austen 3/6/2014, 5:16:48:51; Fillinger, 3/6/2014,

3:13:253:14:26, 3:36:268:38:45; Garlick, 3/6/2014, 1:50:05652:31; Mjadwesch, 3/6/2014,
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5:28:225:31:20, 5:39:28&:50:28; Taylor, 4/6/2014, 2:29:a432:03).

In this section, Will focus on how the ACAT panel members extended rule three, which
determined whether witnesses were impartial. | explore how they assessed the ACT
Government 6s response to Anforth's advice in
independent witnessassitead of Fletchef go on to contrast how the ACAT panel applied their
rule of impartiality to the ACT Government 6s
so, | demonstrate how the ACAT panel members, again, ignoreduleein the former case
and stringently applied it to the latter.

I n section 5.5. 2, I di scussed how Anforth
and recommended that oO0in future matters that
[review] applications of this kind it would be better served having agpieiddent expert who
has standing at an academic national or inter

Anforth went on to explain the importance of

Two people with relevant expertise can review the same data and review the same
issues and come to different conclusions without either of them being unreasonable. It
is a question of what weight they put on things. It is a question of how they construe
certain of the evidence [sic]. That is the idea of fresh eyes. If you have the same person
reviewing their own decision and giving evidence in respect of their own decision there
are no fresh eyes. That whatever assumptions that person made in the érathglac

they came to their decision they are likely to perpetuate that same set of assumptions in

their capacity as a withegsee Stefaniak et al., 2013b: 11)

ACT Government staff seem to have interpreted the above statement to mean that if
they engaged a consultant to review the kanga
Fletcher could continue as a witness should future reviews arise. To thatetolkleFlvas
asked by an unidentified person within the ACT Government to list the people he recommended

to conduct such a review, and David Forsyth was one of the consulting ecologists he
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recommendedletcher, 5/6/2014, 2:43:2B44:35) The ACT Government awarded the

contract to Forsyth, who teamed with consulting ecologist John Parkes, both of whom had
professional backgrounds in the eradication of pest aniige¢sTaylor, 4/6/2014, 2:40:00

2:41:51; T1 Miah i sT aconmgtai,nimmed .t)he ACT Government
external consultants whose wakgned with its preferred approach to kangaroo management,

as | discussed in secti@i3.4.TogetherParkes and Forsyth (201ddiblished a report entitled

Review of eastern grey kangaroo counts and derivation of sustainable density estimates in the
Austral i an CWhen tritically ahaysimgithe docuynént, plant scientist Dr

William Taylor (2014: 4/6/2014, 2:36:48:37:17)highlighted the commonalities in the

backgrounds of Parkes and Forsyth and the approach to kangaroo management adopted by the

ACT Government, and stated:

ltds not surprising in science that there
or you could call them people who sing from the same song sheet or people who have
very similar views of ways of looking at science. They tend to use the same leok t

at a particular field of science.

In addressing the 2014 ACAT panel, Dr Douglas Jarvis, barrister for the ACT
Government, presented Parkes and Forsythos re
that underpinned the justification feitling kangaroos if0l4and as addr essi ng Ar

concerns:

In response also to suggestions made by the tribunal in that case [the 2013 ACAT

hearing] about external independent review, the decision maker, as you will see in her
[the ACT Government Conservator of Flora a
the deision to grant the licences], refers to documents available on computer which

constitute the independent revigi20/5/2014, 9:03:28:04:29)
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This went unremarked and unchallenged by Stefanibk presided over the substantive
hearing in 2013 in which Anforth delivered his advice, and over the preliminary proceedings of
the 2014 hearing during which Jarvis made the above statement. This implies that Stefaniak
accepted the report as somehowindlly i ng FIl et cher 6s | ack of i nderg
continue presenting, defending, and challenging evidence in the 2014 hearing.
As had been the case in the previous hear.
and publications were subject to intense scrutiny. This was particularly the case for Garlick,
Fillinger and Mjadwescksee 3/6/2014, 1:54:62:21:58, 3:36:2¢B:45:30, 5:39:2&:23:39) In
contrast, while Coulson and Wilson failed to submit their curricula vitae, this was noted but
ignored in the hearing, and their backgrounds were not similarly interrogated. On the third day

of the substantive hearing, Coulson was called to providkege:

Jarvis: Professor Coulson, would you briefly, do we have a CV from you in respect to

any of the material youbve prepared for th
Coul son: Not a CV. | 06ve provided a I|list of
spoken presentations on kangaroos and wallabies in general.

Jarvi s: Right. So, |(seed&2054,6930803dBnti fy t ha

On the fourth and final day of the substantive hearing, Wilson was called to provide evidence:

Jarvis: You havéndédt given us a CV so

Wil son: |l 6ve given you a short summary.
Jarvis: It would be convenient if you could just give us a brief outline of your

professional background?

Wil son: Okay, I have a masterébés degree in
this was in 1983, | think. Uh, no, 1973 and then a Ph.D. from the University of
Aberdeen on population ecology in red grou

of Environment here in Canberra, New South Wales National Parks and Wildlife
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Service, the Department of Agriculture. When | was in the Department of Agriculture at
the end of my public service career, | ran the animal health and animal sciences part of
that departmenand towards the end was for a year the Chief Veterinary Officer for
Australia.

Jarvis: Now, do you have any connection with the Office of the Conservator in the ACT
or its staff?

Wilson: Uh, | have done contract work for them in the pase 6/6/2014, 2:01:07

2:02:22)

Wilson went on to discuss how the ACT Government contracted him to conduct an audit of the
kangaroos killed in 2012 and prepare an assessmeatrgfliance with the National Code of
Practice for the Humane Shooting of Kangaroos and Wallabies foeCldonmercial Purposes
(see Natural Resource Management Ministerial Council, 2008b; Wilson, 6/6/2014, 2:02:22
2:03:27) Hedid not detail the many other contracts he had undertaken with the ACT
Government, which includetbutwerenot limited tq assessing the state of the BNdi®&l
recommendinghatkangaroos be killed there{see Cogger et al., 2007; Mclintyre et al., 2008)
Coulson was alspart of the panel of experts who assessed the BNTS site from 200080

That Coulson and Wilson were not required to submit their curricula vitae is consequential,
particularly given their longstanding roles in contracting with the ACT Government on various
issues associated with kangaroo management. Their prior involventietbhe/ACT
Government was discussed during the heabngthis did not raise questions about their
independenceas had been done with Bé&mi in the 2009 hearing regarding the contracted
work he had conducted for the applicant. The ACAT panel members, again, positioned Fletcher

as the ideal witness and dismissed his conflict of interest:

40. He had been involved in most stages of the cull pro€eesapplicant criticised thisn
the basis of conflict of interest and bias. Dr Fletcheniglrqualified staff member of the

nature conservation policy division of the Environment and Sustainable Development
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Directorate, for whom a principal function of his employment was oversight of kangaroos

in the ACT. He thus has an extensive knowledge of their numbers, locations and conditions
under which they live. In a relatively small jurisdiction such as the AG3 giiite possible

that one person would discharge all the duties that might be shared by a humber of people
in the States.

41. The Tribunal acknowledges that there is some potential for conflict of interest, but
notes that Dr Fletcher was excluded from the actual decision to grant the licence for each
area. He was involved in advising prior to that, and in preparation oéalsens for

decision when they were requested. However, he is not the decision authority. It is the
Conservator of Flora and Fauna who is obliged to consider and balance the several factors

listed in the notified decision criterieLunney et al., 2014: 6)

Whil e acknowledging that Fletcher O6had been i
rejected the applicantbés assertion that this

he was O0not t héundeyetals20bin6) aut horityo

5.7 Analysis: Witness qualification processes as ruling
relations

As | mentioned in section 1.1.1, the ruling relations associated with environmental management
in the ACT are closeltied tothe economic interests of the ACT Government and other

powerful organisations. Space did not permit me to explore the relationships between economic
interests and the process of qualifying witnesses in the ACAT hearings. Unsurprisingly, the
witnesses presited by the ACT Government were strong proponerttseadngoing killing of
kangarosin the ACT, commercial kangaroo culling, amalying upon market mechanisms to

guide wildlife managemerisee Fletcher, 2006a; Read et al., 2021; Wilson et al., 20hé¢

the witnesses for the applicants were outspoken opponekitingf kangarogin general, but
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of the commercial culling industry more specificalige BerAmi et al., 2019; BerAmi &
Mjadwesch, 2017; Fillinger, 2015; Garlick, 2015; Ramp & Vernes, 2015; Taylor et al., 2013)
Wilson, awitness for the ACT Government, dismissed biologists and zoologists who oppose
all owing 6markets to operate f dWisowethldd0il6f ed6 as
regarding Miller et al., 2014)This practice has a long history within the academy and serves to
align oppositional academics with activists who are increasingly criminalised, as | discussed in
section 1.2.1. | will provide two examples of how this was evidenced by those alignedewith
ACT Government.

I n the 2009 hearing, Jarvi s, t he ACT Govern
Ami, attempting to persuade him to admit that a project he had undertaken through his
consultancy aimed to demonstrate kangaroo meat was unhygienic, thereby threafmnisg e
(Jarvis, 5/6/2009, Recording2,1:0983 17: 11). The i ssue wasnodét th
contestable, as import bans on kangaroo meat have persisted due to high Eved$ ahd
SalmonellaAustralian Institute of Food Safety, 2012; Tapp, 2014; Taylor, 2009; Walsh,.2012)
The issuavasdetermining whether BeAmi intended to harm the commercial kangaroo culling
industry. Similarly, Roser, solicitor for the Department of Defence, strongly, albeit
unsuccessfully, argued that the applicant should not be granted standing as they nat woly ha
interest in the decision made by the ACT Government, but that they lebnomidnterest in
the matteRoser, 14/5/2009, Recording 1, 1:441:7:01) Roser also positioned the
applicant as failing to have a sufficient int
being granted standing as the organisation did not receive funding from the Commonwealth or
state governments, the attainmentof Which e posi ti oned as evidence t
environment al organi sat i (Roser,d&=08,Recorading 1,0 f fi nan
1:10:381:16:33) Many community organisations, including Animal Liberation NSW, refuse
government funding to maintain their independesgmal Liberation NSW, n.d.; Institute of
Community Directors Australia, 2025)

In the previous chapter, | demonstrated that writers of key government documents who

constructed kangaroo grazing as causing ecological degradation worked in separate arms of the
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ACT Government. In contrast, in this chapter, we can see that a small number of people were
involved in assessing the oO6rightoé witnesses.
presided alone over the preliminary proceedings. The ACAT panel membé&esivetosely in
groups of threeluring the substantive hearings, which included Stefaniak, Ashe and Donoghue
(2009); Stefaniak, Anforth and Davey (2013); and Lunney, CoramdyDavey (2014). While
Anforth was the only one who took issue with
evidence was relied upon to uphold the decisidz0i3,and he was permitted to continue as a
witness in the following hearing.
In addition to the small number of people involved, there was a considerable avehniap

number of individuals participating in multiple hearings, particularly Stefaniak, Credoiin,
Davey. Although Anforth challenged Fletchero6s
explaining the need for 6fresh eyesd to be br
with the composition of the ACAT panels. That Stefaniak waslved in all three hearings
was challenge(see T. Ward, 20/5/2014, 7:15:2685:42) but was dismissed on the grounds
that the ACT is a small jurisdiction with a limited number of ACAT presidential menjbees
Stefaniak, 20/5/2014, 7:54:4355:37) The overlap in those involved in the hearings may have
assisted in the progressiveridgehted opme ndwrodndg th

I n section 5. 2, I di @Euesl)edr Mhe ts ete @amhdl &g
proxiesd used in Australian courts to assess
the ACAT panel members drew upon some of the
gualificati ons andc¢ompared witlaruletivoregérding possessiiigac an b e
specific mix of qualificationsMartire and Edmond (2017:96&)| so i ncl uded &6t he ¢
longevity of affieldod . Thi s roughly corresponds with rule
researched eastern grey kangaroos) and four (being a local in terms of education, employment
and research). It must be remembered, however, that the ACT Government positioned killing
kangabos as O6conservation cullsdé that were requi
impacts of kangaroo grazing on endangered species and ecological communities. As | discussed

in section2.4 . 1, Fl etchero6s skills and expertise wer
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abundantsee Fletcher, 05/05/2014, 2:06:34909:51) as were those of the consultants hired by
the ACT Government. The government staff whose work focused on the endangered species of
flora, fauna or ecological communities were never presented as withesses, even when Fletcher
struggled to present their dah the 2009 hearin@ee 12/5/2009, Recording 2, 2:12:10
2:13221) Therefore, while successive ACAT panel s
as exemplifying the right witness, it is reasonable to question the benefits an expert in
threatened species and ecological communities might have brought to the hearings

Smithdés early consideration of deviance hel
process of identifying the right witnesamith (1978)etailed how rules have been created to
identify deviant categories such as being 0me
witnesso. Durkheim (1960:102) saw the purpose
particular social aler, with those making the determination of deviance being authorised to
represent that social order. The ACAT panel members explained why Fletcher was the right
witness in théReasons for Decisiostatements. In doing so, they authorised the other nasat
that contributed to the same conclusion. For example, theR€48ons for Decisiostatement
granted Stefaniak the privilege of defining t
Mj adwesch, and maintained Fletcheros designat
concerns regarding his lack of independence.

In her research into mental heal#mith (1993b: 21hoted the circularity of such an

authorisation. ThatBeAmi and Mj adwesch were considered tl
presented as a fact independently of the thoughts or beliefs of observers of the hearings or
readers of the associated documents. Thélegidescriptions of how their behaviours were
deviant authorised the account of their deviance ifRénesons for Decisiotilocuments and
affirmed the correctness of the determinations made against them. Stefaniak acted as the
presidential member in the substantive hearings in 2009 and 2013 and was the dominant speaker
throughout the transcrhetttSmithgl®dosSh: 21thened as t he
authorisation of his judgements requires us, as readers Retsons for Decisiotiocuments,

to accept the events as they unfolded in real time as being the same as those presented in such
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documents.

In all three hearings, the ACAT members ac
about the credibility of the -Amhane¢Madwepchioi cant s
present their evidence. The ACAT members, however, reserved the right to detérenin
weight they deemed appropriate to the evidence presented. Their evidence was then
incorporatednto theReasons for Decisioocument to confirm their deviance.dh the
hearings, the ACAT panel members used the rules they devised to develogt sbnictures
that compared the withesses presented by the three applicants to Fletcher, with the latter being
positioned as the exemplary witness. In the 2014 hearing, the ACAT panel members extended
this by aligning Coulson and Wilson with Fletcher asrilght witnesses. Curiously, the rule of
independence outlined in sections 2 to 4 ofGbee of Conduainly applied to BerAmi and
Mjadwesch and not to Fletcher, Coulson or Wilson.

Many consequences flowed from this. For exa
6treated as a s o0uUr (©Gmith,d993bn2a@xs coald thavoéDadeg. Thisni t i on 6
enabl ed Mjadweschods referenci ngsahiotentoeal constr u
deception of such gravity that he was dismissed as being an advocate. Another consequence is
that those deemed to be deviant witnesses could not be the constructors of sodfehflects.
both BenA mi and Mjadwesch demonstrated numerous f
which were acknowledged by the ACAT panel members and by Fletcher himself, it did not
detract fromsteedACAEmpanhebd Fl etcherds evide

Throughthe three hearings, we can see thaprocedures for classifying witnesses as
6righté or &6wr ongo dithehaarigs, allithe withessed presentedlby tisee d .
three applicants or their evidence were rejected in favour of those presented by the ACT
Government . None of the ACT Governmentds witn
possible during a series léarings, the differences in the treatment of the parties became
apparent by closely probing how the rules were apgpRules one (having worked with and
researched eastern grey kangaroos), two (possessing a specific mix of qualifications) and four

(being a local in terms of education, employment and research) appear to have served to
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eliminate those other than Fletcher and his colleagues, Coulson and Wilson. Rule four used
Drummond®&s par irial conferenteitocerasdlihia evidenge oteer than the

agreedu pon kangaroo population density esti mat e.
separated him from the appl i-optedhinbas awithesser wi t n
who supported the ACT Governmentodés position

Rule three, requiring the witnesses to be impartial, is the only rule explicitly spelled out
in theCode of Conduct.traced how the ACAT panel members in the three hearings
determined whether each witness honoured thei
i mpartially on matters relevant to the expert
Code of Conductt is in this area that the differences in the treatment of the witnesses presented
by the three applicants and those of the respangdere most stark. While the curricula vitae of
BenrAmi, Mjadwesch, Garlick and Fillinger were thorouglkelyamired, no one questioned that
Coulson and Wilson did not provide theirs. While Beni was positioned as an advocate for
having previously worked for the applicant, this did not rate a mention in the case of Coulson
and Wilson. While Fletcher was consisterityndnot toqualify as an expert withess due to his
lack of independence, he was allowed to continue in that role even after being adaissd ag
doing so by Anforth in the 2013 hearing.

Systems that process and evaluate an indiyv
the ones discussed above, enable them to be compared with the working definitions of
categories | i ke t h¢SmibhywO7®:r24)Imitro(1978624¥%awy suthd wi t ne s
institutionalised procedures as features of agencies of social c@itreh that increased
efficienciesd are centr alood MWIINSIFdideusdedim ¢ Man a
section 3.2.3.3, the rules the ACAT panel members developed to qualify expert witnesses
achieved this end by ensuring the hearing flo
preferred approach to kangaroo management was maintSieéaniak noted that while
administrative reviews Omay be ultimately not
rigour of it because it can &O0L20)rHewengontoo our

suggest legislative changes to forecltisedility to apply for reviews of administrative
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decisions such as issuing licences to kill kangaroos, as | shall discuss in Chapter 7. Thus, even
though community groups were permitted to go
the rules of the 6right & winberseeschidedthemsandr uct ed
facilitated a businesasusual approach to kangaroo management in the ACT. Once the

witnesses were approved, the ACAT panel members faced the daunting task of digesting an
enormous volume of highly technical evidence to make thegisions, much of which was

contradicbry. In the following chapter, | trace how they achieved this.
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6.1 fUOql YT eAqRYUaWNI ¢ BRUNLWAH ALY q Wt #1
documents and processes

Kangaroos in the Australian Capital Territory (ACT) were historically killed as a form of

6damage mitigationd, 6lwdliicaf Giaredl d ol aidally G stsh 4t

negativeeconomic impactsrorural landholdings(ACT Government Parks and Conservation

Service, 1994: 2, 4, 5From 2007 onwards, the primary justification kdling kangaroson

public land in the ACT was to conserve threatened flora, fauna and ecological communities

(ACT Government Territory and Municipal Services Directorate, 2012, 2015, 2016, 2017;

Cooper, 2008,20090) 6 Kangaroo control & programs became

(ACT Government Territory and Municipal Services Directorate, 2013, 20iHi)e the term

6conservation culling6 did not appear(seen t he

Frawley, 2010pr in the preceding ACT Government documents, it was used almost exclusively

in subsequent documents. The ACT Government asserted the main conservatitrissue

killing kangaroosaimed to address was thheirg r a zwillmpgse athreat to ecosystem

functiond i n gr as,anldtakdingaherddvilvavertdhreatsta endangereds

f 1 or a a(AQT Gbvaronreat derritory and Municipal Services Directorate, 2012,

emphasisadded) Such contentions were grounded i n t he

base kangaroo management on t Fewlel@e08:092)avail ab
In this chapter, | investigate how the ACT Civil and Administrative Tribunal (ACAT)

hearings affirmed and embol dened the ACT Gove

kangaroo management plans with &ébest sciencebd

0i nt er t e(see Tuanker, 2014 r1SACT Government staff conducted to give shape to

t he 0 b e sltommandesect®md6.2 by providing the background to the data | rely on.

|l discuss my analytical f ocus(20D6b)0 aitetiact on 6. 3,

sequenced to uncover the development of the 6

section of the draft and final versions of the ACT KNfRyure7 illustratesthe boss texts, the

Nature Conservation Act 1980 and the ACAT Act 2008, which guided ACAT panel members in
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determiningthe evidence upon which they would relyntake their decisions.

Figure7: Determining theimpacts of kangaroo grazingn 6 | Y2 N6 Wh At q Wt ARIDUHIIK
NY213JI UaWUaqk W

h70t qit HRWUHADK WRt WT WGRHqUT WRUWNI WI0We UT Wh YGEUU

I n section 6.4, |l set the initial O6texto p
of kangaroo grazing on threatened species were presented in the Draft ACT KMP. In section
6.5, | p o soarttof the sequemas hodv pactitigants in the 2009 ACAT hearing
acted upon that section of the Draft ACT KMP. In section 6.6, | situafintde t esectiod of

the sequencas the subsequent changes made to produce the relevant section in the final version
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of the ACT KMP.The processes employed to manage contested information in the ACT KMP
are evident in other government documehtall demonstrate thisn section 6.7wherel will
exploretheQuesti ons and answer s: 2dadnen(heraaiterar oo con
referred to as the 6Q and A6 document) , whi ch
kangaroos in that yegsee ACT Government Territory and Municipal Services Directorate,
2013)andt he o6 Cal cul ation of the number of Kkangarc
as t he 06 Nudodomeent), whach expllainéd dhe process used to arrive at the exact
number of kangaroos the ACT Government asserted needed to be killed s BT
Government Environment and Planning Directorate, 2013)

Throughout this chapter, | will discuss how members of the public provided feedback on
key documents associated with kangaroo management in the ACT. The ACT Government
invited such feedback by releasing the Draft ACT KMP for public comment. It was aigedbl
to respond to the evidence of withesses presented by community organisations in the ACAT
hearings. That public comment was invited and that community goouybd have government
decisions reviewed in the ACAT may appear to be evidence of the ACTTGowee nt 6 s ( al be
constrained) approachpull ibopear tgiovieg antmenrnt & mar
di scussed Obest scienceb6 and 6open government
section 6.8, | draw together the complexities of how government documents were drafted,
challenged and edited to denstmate how the contrary evidence provided by the dissenting

witnesses was used in ways that reinforced the ruling relations.

6.2 Background to the data: The ACT KMP and the ACAT
transcripts

From the first day of the first ACAT hearing to an academic journal article some twelve years
later, the consistent message has been that kangaroo grazing had deleterious impacts on

threatened species and ecological communitieskiélimd) kangaroos wathe solution
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At Majura, the goal is about the conservation of threatened ecological communities,
namely theyellow box/red gum community and lowland temperate grassland and also
the number of threatened species that are in that(&@&. Government senior

ecologist Dr Donald Fletcher, 12/05/2009, Recording 2, 1:08:02:20)

Whilst the objective of kangaroo management to date has been to avoid biodiversity
loss resulting from excessive pasture depletion (ACT Government ZEEFfawley
(2010}, the detrimental impacts of excessive herbage mass on biodiversity have also
been recognised within key conservation areas within Canberra Naturé@adonet

al., 2021: 131, Fletcher as third author)

The primary documents upon which | rely include a section of the Draft ACT KMP which

presented information on the impacts of kangaroo grazing on vulnerable species of flora and

fauna, the same section after it was edited to become its final versionrAG@ThEMP, and the

transcribed discussions which convey how such information was used in the 2009, 2013 and

2014 ACAT hearingsas is depicted in Figu& 1t hen exami ne the 2013 60Q

andt he 2014 O6Number to cull &6 document, whi ch |

Other key
Draft ACT ACAT ACT ACAT documents ACAT
KMP — — hearing — — KMP —_—— hearing e e (Q&A dOCUMENL, iy e hearing

(Frawley, 2009) 2009 (Frawley, 2010) 2013 Number to Cull 2014
document)

Figure8: The key texts involved idetermining the impacts of kangaroo grazing

To make sense of the comments madé&tayvley (2009, 2010n both versions of the ACT

KMP, I examine texts he ci tlavihgwitheastelngrdyy ng t he
kangaroos inthe A.C.T.Rur al (ACaHKadgaréo Advisory Committee, 1996the

OWNoodl ands for Wildlife: ACT Lowland Woodl and

(hereafter rWobdandrSeategy{Donfoed®t alt, B0840A Vi si on Spl end
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the Grassy Plains Extended: ACT Lowland Native Grassland Conservation Strategy. Action
Pl an No. 286 ( her @ras$laneStratagye(Duaford etal., 2006andh s t he 6
Ribbons of Life: ACT Aquatic Species and Riparian Zone Conservation Strategy. Action Plan
No.29( her eaft er rRefpearrrieadn) (LiBoermanst etdhy2007Ke also cited
a report commi ssi oned by Maragng Wative grassland: d glitlei f e F
to management for conservat i oEddy, 20020ndChapteri on an
4, | detailed a complex citational chain that Commissioner Cooper employed to support her
recommendation to kill kangaroos at sites, including the MTA, as a matter of urgency. As | shall
explain in section 6.5, ACT Government representativest@tea similar citational labyrinth to
support a licence issued to kill kangaroos at the MTA. To better understand this, I will discuss
Birds of the Australian Capital Territorly an Atlasby Taylor and the Canberra Ornithologists
Group(1992)

By examiningdiscussions in the 2013 and 2014 hearings, | will illuminate how
different categories of science were constructed to achieve different objectives. To do so, | will
consider twadlocumentsthe20136 Q and A éandthe20iAndmmber t o cul |l 6
documentwhichwer e publ i shed on the ACT Governmentos
commencement afhooting kangarood'he 2013 documentgerechallenged in the 2013
ACAT hearing. The changes made to those documents to produce the 2014 versions were
discussed in the 2014 hearithgyill now discuss the methods | will employ to analyse these

documents.

6.3 Ucih! qRHAEC T Wn Yrhate & WIEIO Rbopé K BIW € H q

The primary analytical tool | draw upon throughout this chapt8rmi t(20@6k)

Oaditetiact 6 sKgmeocendWhahegdtsi ati on erasured,
43,isalsouseful in understanding omissions and cha
and A6 document , and t hwll aldSoNlemunsteate hawaonwolutedl 6 d o ¢

citational practices and editing choices made by government staff furthered the ACT
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Government 6s project and may be ¢seerviontcdes,r ed 6 Db

2017, 2023)a concept &lso discussed in sectiorB4As shall become apparent in the sections

that follow, this was achieved by Dr Kevimawley (2009, 2010 writing the draft and final

versions of the ACT KMP, and when evidence in the ACAT hearings was being presented and

di scussed by Dr Donald Fletcher, senior ecolo

Research section, and Dr Douglas Jarvis,th#e ACGGover nment 6s barrister.
Through the ACT KMP and the ACAT hearings, the staff of the ACT Government

attempted to establish the 6factsédé abdut kang

trace that pr oces(®. EoSmithp1020d: u0;2L1H termd disaussedic i t y 6

section 3.2Smith (2006b: 86l e vel oped an anal yitéxtaeatl t echni que

sequencesb6 to identify how a text is embedded
those actions. By examining such a sequeBo#th (2006b: 75aimed to uncover how texts
organise actions in the present and into the future in ways that are not readily apparent. She did

not assume the text determines what follows or directs action. She asserted that texts develop

the concepts and categoriestlmatlat e acti ons as having resulted

pr oc e(@mith, 2086b:83)Smi t h and other institutibabnal et

text 6 itedialc to6@ cit nt ggeeImithy 2P@Sk: h78,y184; Smith & Griffith, 2022:

53). I n ackno wl(20ably 68escrigiomiof the dtsexti act process as an

6ongoi ng s eqMermac(21927paxktnioovi @, dged t he possibil

texactt ext processd through which ruling relati
When investigating attexti act sequences, institutional ethnographers commonly

explore the production of a text (act), the text itself, then the reader of the text and its

implications in other circumstances (a@mith, 2006a: 668). For exampleSmith (2006b:

68-72) recounted a study that was conducted by her student, Edougdidfa, which

examined how a referring faculty member completed a form designed to appraise students

applying to commence graduate studies, then how the completed form was used in very

different, at times conflicting, ways by a graduate admissions officer. In contrast, fingctext

text sequence traces the development of the ACT KMP from its draft to final versions and
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beyond. The §aiadi@xtsequangesdoes fiot tracg hoiv peofile activated the
text but how people acted upon it. | commence with the draft of the ACT KMP (text), examine
how it was mobilised in the 2009 ACAT hearing (act), and how the cotmsmeade about it in
the hearing were used to edit it to form the final version of the ACT KMP (text). | then follow
di ssenting ecologist Raymond Mjadweschoés | ead
documents. In doing so, | demonstrate that the pros@sgelved in the transition from the
draft to the final version of the ACT KMP are
and A0 document and in the transition from th
Tracing the changes made through the versions of one document where text is altered or
removed is important to understanding a key element of how the relations of ruling have been
maintained and reinforced through the governance of human conflicts ogardéan
management in the ACEimilar work has been conducted by some IE researchers, including
East w@ad a02lwor k t hat traced the creation and
forests and climate change polgiBPeveau (20243lso examined a sequence of documents
produced by the Progressive Conservative Party and the government of New Brunswick in
Canada, which energised the introductid shale gas mining in the provinéeveau (2024
67)not ed that while a number of submissions off
di scussion paper on the issue, only some were
documentln this chapter, | insteacbmmence with the draft version of the ACT KMP and
follow the discussions that led to thieangesnade to fornits final version.
Through my previous fieldwork and my examination of the associated documents, |
have gained a deep understanding of much that is invisible in the key documents related to
kangaroo management in the ACT. For example, the successive reports, plans, tribunal
decisions, and other documents could be analysed as they moved to more refined
understandings of kangaroos in the ACT and the ecological communities in which they live.
However, these documents do not convey the work involved in creating them. Studying th
texts alone does reveal transitions in terminology, such as the shift from referekitlexyto
kangaroo§ or O6damage mitigationdé to éconservation
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not indicate how those involved influenced understandings and decisions. This is particularly
the case when statements were withdrawn from government websites, reportsptsaasdri
other official documents, a process that exemplifies negotiation erasure.

By personally attending key events from 2014 and 2017 as part of previous research, |
appreciated the complex web of documents and the relationships that had been developed to
reinforce the projects of interested parties as they worked strategicalljuenicd knowledge,
decisions, and the documents they produced about kangaroos and their management in the ACT.
Studying the three tribunal hearings through the official recording of the proceedings also
revealed the broader translocal ruling relationsitifatenced this work. The tribunal hearings
presented an opportunity to analyse the Draft ACT KMP that@taased for public comment
and discussed in various forums. Some contributions presathiedpossibilities that could
have been included in the final document

[ do not have access to the notes, mar gi na
development of the Draft ACT KMP to its final version, as has been the case in other studies
that illuminate examples afegotiation erasur@s with Whelan, 2021)nstead, | rely upon the
recorded conversations about the documents that occurred in the three ACAT hA&ings.
Government senior ecologist Dr Dondlbtcher, who gave evidence at all three hearings, also
provided details about the construction of the Draft ACT KMP and its final version, as both
were heavily based up oontribbtédssignificantly to theapkepatatior s i s ,

of t he (eedletanern2t6/2009, Recording 3, 1:06t410:51; Frawley, 2010: vii)

6.4 The Draft ACT Kangaroo Management Plan, 2009

At the commencement of the preliminary and substantive hearings, Fletcher foregrounded
protecting vulnerable species and ecological communities as the key justificatioa for
Conservator issuing the licence to kill kangar(sese 12/5/2009, Recording 2, 1:17508:47,
2/6/2009, Recording 3, 34:5411:50) Dr Douglas Jarvi§2/6/2009, Recording 2, 10:55

39:37) barrister for the ACT Government, drew attention to the relevant legisldéteACT

238



Nature Conservation Act 198@hich obligated the ACT Government and, by extension, the
ACAT, to protect vulnerable species and ecological communilegcher and Jarvis drew
attention to the Draft ACT KMP, which they said indicated that kangaroo grazing detrimentally
impacted threatened species of native flora and f@ewFrawley, 2009: 447).

Chapter 3 of the Drat ACTKMRas entitled O6Kangaroo popul at
3.6 focused on 6Conservation of grassy ecolog
3.6.3 explored OHerbivores and grassland habi
things, reportd on the impacts of kangaroo grazing on threatened species in thé HeVeE.
reproduced below a copy of the relevant section, which explores the impacts of kangaroo
grazing on threatened species of flora and fauna in thie Ake form and paragraphing are as
they appeared in the original document. For ease of reference, | have added line numbers to the

main body of the text, but not to the associated table.

1. 3.6.3 Herbivores and grassland habitat

2. There are a number of factors to be considered in the conservation management of

3. native grassland&ddy 2002) Defoliation and fauna habitat management are the

4. main concerns for this kangaroo management plan. ACT grassy ecosystems evolved
5. under the influence of grazing herbivores, macropods in particular. The population

6. size of grazing animals is determined largely by the seasonal abundance of the

7. grassland food source. In turn, species composition and abundance of grassland

8. vegetation are affected by the population size of grazers (grazing intensity) and

9. seasonal conditions (rainfall and temperature). Thus, grazers and grasslands are linked

10. in a feedback loop driven by the weath{&rawley, 2009: 43, bolding in original)

When introducing the 6factors to be considere
grasslandsd in lines 1 to 2 ,(20Rafaremergignedci t ed bu

report on managing native grassland, which is publicly available online. The threats to
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grasslands noted tyddy (2002: ) were grazing by livestock, grazing by feral animals,

mowing and slashing, fire, weeds, soil disturbance, soil fertility change, altered drainage, traffic

and trampling, tree planting, herbicide use, stockpiling and dumping, seed collection and
introductin, and t hreat s {2002:@)anlyimendon 6f kangamas wds thaty 6 s
they had been O0relegated to other parts of th
4 Frawley narrowed the focus of the ACT KMP
Regarding defoliation managent,Eddy (2002: 1113) considered mowing, burning, and

grazing, the latter of which focused on livestock and feral animals and minimally mentioned

native herbivores.

Inlines5to 10Frawleyposi ti oned O6grazing animal sd& as br
availability. This appears to reverse the position he took that postulated this was not the case for
kangaroos in the ACT, as | discussed in section 2.4sé&Frawley, 2009: 2/)ines 5 to 10
appear t o pr o(Bmithe998bi 1iim how the sectionwasdo be read, that is,
that kangaroo grazing detrimentally impacts t

Inline 11,below,t he ti tl e OFigure 3.2 Diagram of the
extinctiond appeared in reference to an i mage
degree of habitat fragmentation and species abundseed-rawley, 2009: 43frawley did not
refer to this image in the text. | will discuss this later in the chapter when examining the changes

made in the final copy of the ACT KMP.
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Species lost from patch

K

0

HABITAT

Widespread and
connected.

Fragmented large
and small patches,
limited
connectivity,
species lost from
smaller isolated
patches.

Smaller and fewer
patches, isolated,
species lost from
half of patches.

Fewer isolated small
patches, species lost
from all patches.

11. Figure 3.2 Diagram of the fragmentation process of species extinction

SPECIES STATUS

Widespread and
abundant

Less abundant

Uncommon

Rare and restricted
distribution

Threatened
Vulnerable)

Threatened
(Endangered)

Threatened
(Critically
Endangered)

Extinct

(Frawley, 2009: 43, bolding and underlining in original)

Frawley went on to suggest the impacts of

12. The diet of eastern grey kangaroos is 99% di&snan and Phillips 198and they

13. graze both the native and introduced species that occur in ACT lowland areas. This
14. general grass diet compares with the habitat requirements of many other grassland
15. species that are now rare and/or threatened, which are found only or mainly in native
16. grassland and are wholly dependent on this vegetation community and intact grass

17. tussock structure for their survival(Frawley, 2009: 44)
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Inlines bt o 17, Frawley accentuated the urgency of
rare and/or threatened6é, O6éare found only or m
dependent on this vegetation community and intact grass tussock structure oruheiv i val 6 .
LinesB3t o 15 state that kangaroosd preference for
requirementsd of oO0rare and/ or thr evaenesmgdd spe
the wordé ¢ 0 mpialne1g.& suggests dietargverlapsandpossibly competition between

species for food and shelt&ther sections of the Draft ACT KMP illuminate why Frawley

might have chosen his words in that way. As this is an important point to appreciate, | will

discuss it in detail before continuing with this passage.

I n a section entitled 6Competition, damage r
Frawley (2009: 5562) made three key points. Firstly, he acknowledged that rural land
management in the ACT was based on 6the assum
species, particularly she¢prawley, 2009: 51)SecondlyFrawley (2009: 5562) cited research
thati ndi cated that such competition (geslawsbm m o0cC C L
& Munn, 2007; Olsen & Braysher, 2000; Pople & McLeod, 208@the time, studies had long
demonstrated that while dietary overlap occurs, such a situation seldom constitutes a
competitive relationshifsee Barker, 1987: 781; Dawson & Ellis, 1994: 26268; Duncan &

Jarman, 1993: 77879; Edward®t al, 1995: 324; 1996: 169; Ellst al, 1977; 141143;

Griffiths & Barker, 1966: 42; Grigg, 2002: 53; Pulliam, 1988: 71; Storr, 1966:[3Xpite this,

the discourse of the threats posed by kangaroo grazing persisted in what zoologist@igglon

(2002:53r ef erred to as Ofol kloreé even though sci
Thirdly, Frawley (2009: 52¢hallenged the relevance of such research as it did not

occur in a moist temperate environment |i ke t

higher grass conterdnd eastern grey kangaroos are more specialised grass feeders than

western and red kangaroos, which are not endemic to the A@Wley (2009: 52hoted that

recommendation 8 of the ACT Kangaroo Advisory Committee called for:
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€ critical grazing exclusion studies to be
various grazing species (domesticated livestock, introduced vertebrate pests, kangaroos
and other native herbivores) on pastures and sown fodder GAGpE Kangaroo

Advisory Committee, 1996b: 3)

He highlighted that 0Si nce ACT&angawdhAdvisorat i on of
Committee (1996a, 1996b, 199the ACT Government, in conjunction with The University of
Canberra, has sought research funding to unde
(Frawley, 2009: 52)This statement was removed in the final version of the ACT KMP. This is
significant as t he kijng kaegaroghimges t0 slarge exteot orethet f or
assumed competition between kangaroos and other species for grass, either as food or for
providing shelter. | t Oibse | dhbekbogadodgeazingasi s f or r
economically harms their venturésee ACT Government Parks and Conservation Service,
1994: 2, 4, 5)However, the need for such research continued to be highlighted, as was noted by
Howland et al. (2014: 18)

While such basic research has failed to attract funding, research with the potential to
produce marketable products attracted immediate support. For ex&naplitey (2009: 987)
flagged that thé\CT Kangaroo Advisory Committee (1996b: 3; 1997ré)ommended the
ACT Government support the development of a kangaroo fertility vaccine, which it has done
since 1998. Such research continues to be funded to the present date, with fertility drugs being
administered in nature reserves from 2022 onwgk@3 Government Environment, Planning
and Sustainable Development Directorate, 2024; Frawley, 2010: 97; Vassarotti, 2022)
Processes such as those employed by the ACT Government to prioritise its research funding
have been examined elsewhere. For example, in his study of the listing of the Inner Bay of
Fundy salmon%almosaldr as an ¢ aHart(201& k248, 13fpupddhateesegarch
networks mobilised their sociopolitical power to select what science would be drawn upon and
legitimised and what questions and findings would be ignored.

Returning to the Draft ACT KMP, Frawley went
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for threatened speciesd and O6significance of

3.4:

177¢é¢ The relationships between the habitat re
18. of ACT threatened species and kangaroo grazing are summarised in Table 3.4.

19. Table 3.4 (2009) Habitat requirements for threatened species in ACT native grassy

20. ecosystems and significance of kangaroo impacts

21. For most of the species listed below, specific kangaroo impacts have not been

22. studied; therefore, a precautionary approach is an appropriate management

23. response (Frawley, 2009: 44, bolding in original)

The most pertinent sentence in this sectionoasurst h Fr awl ey ds i nvocation
ma n a g eimimes 2i23.

Throughout the hearings, witnesses presented by both sides subscribed to the precautionary
principle but differed in theiunderstandingf how it should be applied. Under the banner of
the O6precautionary principled, theklinged support.i
kangaroogsee Fletcher, 3/6/2009, Recording 2, 4548912; Jarvis, 5/6/2009, Recording 4,
52:3352:52)and those supporting the applicants pressed fdeahgaroos to be sparéske
BentAmi, 05/06/2009, Recording 2, 47:@8:13; Bennett, 4/6/2009, Recording 2, 30:29
31:43) This resonates with Hartbés aforementi onec
Committee on the Status of Endangered Wildlife decided the Inner Bay of Fundy Atlantic
salmon was endangered, despite contrary-pmeewed evidence, so they invoked the
precautionary principle to instigate conservation interventidiast (2018: 130asserted that
the precautionary principle contr addviewed t he n
sciencebd.

Given that empirical evidence was not available, lif822 explain how Frawley filled the

gap in knowledge by drawing on gener al knowl e
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observationsod6 as wel | as undiscl osed o6dat ae,

24. Assessment of the significance of kangaroo grazing impacts derives from

25. knowledge of grazing impacts generally, current understanding of the habitat

26. requirements of grassland species, data collected for some species, and field

27. observations as part of survey, monitoring and research undertaken by ecologists
28. within ACT Parks, Conservation and Lands and by researchers from other

29. institutions.

30. (See Table 2.1 for threatened status under ACT and/or Commonwealth legislation).

(Frawley, 2009: 44, bolding in original)

Frawley then provided Table 3.4, which, given its centrality to my analysis, | present in full

below(See Frawley, 2009: 446, bolding in original)

Threatened Plant Species in the ACT Native Grassy Ecosystems

Species Habitat Requirements Significance of Kangaroo
Grazing Impacts

Tarengo Leek Native grassland/grassy woodla| Hall Cemetery contains the only

Orchid on moister sites. ACT and NSW| ACT Tarengo Leek Orchid

(Prasophyllum distribution suggests the specieg population. This is not currently

petilum) does not survive under constant| threatened by

(ACT Woodland | stock grazing. kangaroo grazing.

Strategy, pp. 31

32)

Small Purple Pea | Open grassy woodland. Specieg There is no evidence that the AC
(Swainsona rectp | appears to not survive under populations have been threatene
(ACT Woodland | heavy or constant stock grazing| by kangaroo grazing pressure, by
Strategy, pp. 32 | pressure. studies are lacking. Indirect

33) impacts possible (e.g. overgrazin
facilitating weed invasion). A
potential impact of high kangarod
density (e.g. Mt Taylor) is
kangaroos resting on the
remaining plants.

Austral Toadflax | Strongly associated with Heavy grazing pressure (stock,
(Thesium kangaroo grass dominated rabbits, kangaroos, grasshoppers
australg herbaceous understorey. ACT | is a threat to species. Indirect
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(ACT Woodland
Strategy, pp. 33
34)

populations should be managed
retain an open vegetation
structure (e.g. limiting tree/shrub
cover).

impacts (e.g. overgrazing
facilitating weed invasion) also
possible.

Hoary Sunray

Open areas in grassy woodland

Species appears to be very

(Leucochrysum large numbers sometimes sensitive to grazing, but respondj
albicans var. colonise disturbed sites. Usually] to disturbance as a colonizer.
tricolor) found in ungrazed or lightly Studies are lacking to estimate th
(ACT Woodland | grazed areas. Appears to toleraf threat posed by kangaroo grazing
Strategy, pp. 34) | mowing pressure
Canberra Spider | Species occurs in transition zon( It is not known if kangaroo grazin
Orchid between grassy woodland and | has a deleterious impact in some
(Arachnorchis open forest, amidst grasses, forl circumstances. Studies are lackir
actensi$ and low shrubs. Fencing is proposed for the
remaining orchid populations.
Button Occurs on margins of open gras| There is no evidence that the AC
Wrinklewort woodland with ground layer of | populations have been threatene
(Rutidosis native grasses and forbs. Prefer| by kangaroo grazing, but
leptorrhynchoide$ | open habitat and is poor studies are lacking. Low to

(ACT Grassland
Strategy, pp. 24
27)

competitor amongst dense swar,
forming grasses. The species is
tall palatable herb that is lost
under stock grazing.

medium intensity kangaroo
grazing is likely to be beneficial ir
helping to maintain an open gras
cover. This needs to be consider
in terms of total grazingressure.

Ginninderra
Peppercress
(Lepidium
ginninderrensg
(ACT Grassland
Strategy, pp. 28
29)

At the one site where species
occurs, it grows well where
competing grass tussocks are
short and open. The species
appears to be susceptible to
overgrazing as well as
competition

from other plant species.

Limited kangaroo grazing may be
beneficial in removing competitiv
growth of grass species; howeve
heavy kangaroo grazing is likely 1
have deleterious impact. Site is
protected by a fence.

Golden Moths
(Diuris
pedunculatg
(ACT Grassland
Strategy, p. 24)

Occur on moist grassy slopes of
flats on peaty shale or fine grani
and among boulders.

There is no evidence that the AC
populations have been threatene
by kangaroo grazing pressures,
studies are lacking.

Tuggeranong
Lignum
(Muehlenbeckia
tuggeranong
(ACT Riparian
Strategy, pp. 40
42)

Known only from a very small
population near the
Murrumbidgee River. Current
habitat is highly disturbed and
weed invaded riparian shrubby
woodland.

It is not known whether grazing
animals such as kangaroos pose
threat to the survival of remaining
plants or whether such grazing
may benefit the species by keepi
competing grass tussocks and
other plant growth open and shor

Threatened Animal Species in the ACT Native Grassy Ecosystems

Species

| Habitat Requirements

Significance of Kangaroo
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Grazing Impacts

Grassland Earless
Dragon
(Tympanocryptis
pinguicolla)

(ACT Grassland
Strategy, pp. 38
39)

Key habitat for the three
remaining populations is well
drained and relatively undisturbe
natural temperate grassland
dominated by Danthonia and
Stipa spp. The species shelters
within grass tussocks, beneath
rocks and in arthropod burrows.

The species and its habitat appe
to be maintained under stock
and/or kangaroo grazing at low
intensities. Heavy grazing pressu
by stock, kangaroos and/or rabbi
reduces and/or degrades this
habitat. Kangaroo grazing pressu
(exacerbated by drought
conditions), with resultant loss of
tussock grassland structure, has
impacted on the dragon
population.

Striped Legless
Lizard

(Delma impaj
(ACT Grassland
Strategy, pp. 39
40)

Key habitat is native grassland
dominated by kangaroo grass,
spear grasses and wallaby
grasses. Species is also found i
adjacent areas dominated by
exotic grasses. An important
habitat characteristic appears to
be tussock structure, though littl
is known about how the habitat i
used.Soils with moderate to high
clay content, often producing
cracks in summer are another
habitat feature.

The species and its habitat apped
to be maintained under stock
and/or kangaroo grazing at low
intensities. Grass tussock structu
important for this species, is lost
under heavy grazing pressure by
stock, kangaroos and/or rabbits.

Golden Sun Moth
(Synemon plana
(ACT Grassland
Strategy, pp. 40
41)

On current knowledge, this
species appears to be depender
on a narrow range of native
grasses (commonly a wallaby
grassAustrodanthonia carphoide
in the ACT), but has been found
to utilise the introduced Chilean
needle grass (Nassella neesiana
when native grasses have been
significantly depleted (Braby
and Dunford 2006).
Austrodanthonia is low growing
with tussocks usually separated
by bare ground.

Native grasslands that support
golden sun moth populations in t
ACT are subject to low intensity
management activities that
apparently benefit low growing
wallaby grasses and hence
maintain habitat quality for the
species. These activities include
light grazing by stock and/or
kangaroos. Such light grazing meé
have increased areas of native
grassland dominated by wallaby
grasses.

Perunga
Grasshopper
(Perunga
ochraceg

(ACT Grassland
Strategy, pp. 41
42)

Key habitat appears to be naturg
temperate grassland dominated
wallaby, kangaroo and spear
grasses with forb food plants
located in the intetussock
spaces. Species also occurs in
open woodland with a grassy

The species persists in lightly
grazed areas where tussock
structure remains. When it has
been recorded from heavily graze
areas, it was still associated with
nearby grass tussocks.
Observations to date suggest tha
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understorey. Grass tussocks
appear to be essential habitat,
being used to escape predators
and shelter from wind, low
temperatures and frost.

heavy grazing pressure by stock,
kangaroos and/or rabbits have th
potential to reduce and/or degrao
the habitat of this species.

Pink-tailed Worm
Lizard

(Aprasia
parapulchellg
(ACT Riparian
Strategy, pp. 56
59)

Habitat in ACT is native
grassland usually dominated by
kangaroo grass, with numerous
partially embedded rocks.
Likelihood of occurrence of

the lizard increases with
increasing cover of kangaroo
grass and decreases with
increasing cover of other specie
that are indicative of disturbance

Livestock grazing and agriculture
have probably had the most impg
on this species through loss and
degradation of habitat. Kangaroo
grazing has not been specifically
identified as a threat but could

contribute to loss of habitat, in the
context of total grazing pressure.

Hooded Robin
(Melanodryas
cucullata)

(ACT Woodland
Strategy, pp. 43
54)

Woodland understorey of tall
tussock grasses, low shrubs ang
fallen logs, which support insect
and other invertebrates on whict
the species feeds, is critical
habitat. Intensive grazing which
reduces the complexity of
understorey habitat is a threat.

Kangaroo grazing has not been
specifically identified as a threat,
but could contribute to loss of
habitat complexity and food
supply (in particular, reduction of
tall grass tussocks) in the contex|
of total grazing pressure.

Brown
Treecreeper
(Climacteris
picumnug

(ACT Woodland
Strategy, pp. 43
54)

Critical habitat is relatively
undisturbed grassy woodland
with native understorey,
especially grasses.

Kangaroo grazing has not been
specifically identified as a threat,
but could contribute to loss of
habitat complexity and food
supply (in particular, reduction of
tall grass tussocks) in the contex|
of total grazing pressure.

White-winged
Triller

(Lalage sueuri)
(ACT Woodland
Strategy, pp. 43
54)

Critical habitat in the ACT is
grassy woodland, with intact
grassy understorey and fallen
timber that support insects and
other invertebrates on which the
species feeds.

Kangaroo grazing has not been
specifically identified as a threat,
but could contribute to loss of
habitat complexity and food
supply (in particular, reduction of
tall grass tussocks) in the contex|
of total grazing pressure.

Superb Parrot
(Polytelis
swainsoni)
(ACT Woodland
Strategy, pp. 43
54)

Main habitat in the ACT region is
box woodlands. Species prefers
feed on ground on seeds of
grasses and herbaceous plants
associated with yellow bered

gum grassy woodland.

Intensive grazing of understorey
box woodland with loss of
structure and diversity is identifie
as a threat to the species. Such
grazing pressure could derive fro
stock, kangaroos and/or rabbits.

Note: Abbreviated titles have been used for ACT nature conservation strategies which contain
information and action plans for declared threatened species and ecological communities: ACT
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Woodland Strategy (ACT Government 2004); ACT Grassland Strategy (ACT Government 2005a);
ACT Riparian Strategy (ACT Government 2007a).

At first glance, Table 3.4 appears to present an alarming array of vulnerable flora and fauna
species that were detrimentally impacted by kangaroo grazing. The first species in the table,
Tarengo | eek orchids, was ttthreatenetd lyy kdngasad i ng i d
grazingo. Frawley did not explain his reasoni
Woodland(Dunfordet al, 2004) Grassland(Dunfordet al, 2005) andRiparian (Lintermanset

al., 2007)StrategiesFrawley presented no evidence of kangaroo grazing negatively impacting

any species. For al most every species, Frawle
knownd, O6little is knownd but went oisingt o gues
terms such as 6suggestsd, Oappears tobd, O6poss
6observations to date suggestédéd, Oprobablyd, 6

contribute tod and O6could derive fromd.

The one exception was grassland earlessdragodmso ut whi ch he cited t he
Strategy, pp. 38 96 to claim, O6Kangaroo grazing pressul
with resultant | oss of tussock grassland stru
ACT Grassland Strateglsts other concerns as being key threats, as | discussed in section

4.5.2:

In common with other threatened grassland animal species, the main threats to the
Grassland Earless Dragon are the continued loss and fragmentation of its grassland
habitat due to agricultural, urban and industrial development and degradation of habitat
through changed grazing intensity, pasture improvement, weed invasion, changed fire
regimes and impacts of stock. Other threats include the impacts of predators and direct

human disturbanc€Dunfordet al, 2005: 39)

It |isted pending threats, which included O6ai
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routesd and &énear by(see Rusforditaln2005:89)thalater efiwloigh me nt s 6
have occurred in and around many of the sites in question, including the Belconnen Naval
Transmitting Station and Mulanggari Grassland Nature Reserve. The only mention made in the
Grassland Strategy 0 t he rel ati onship between kangaroos
management practices that appear to be compatible with maintaining the habitat of the species
include grazing by kan (Panfodetsl, 2008:889) ltmuatbeT r ai ni ng
noted that Dunford et al. provided no references to substantiate their claims throughout these
sections of thé&rassland Strategy

In the foregoing discussion, | have demonstrated how, in constructing the Draft ACT KMP,
Frawley misquoted or transformed the information contained in the references he cited
(specifically Dunford et al., 2004; Dunford et al., 2005; Eddy, 28®2nsure the information it
contained resonated with the ACT Governmentos
Erasingthe fact that the documents did not identify kangaroo grazing as threatening vulnerable
species and ecological communities was an act of negotiation erasure. Without providing
evidence, F r a’iwnadr, & thé case of grgsgland ¢arlessrdraguaglaimi that
kangaroo grazing detrimentally impacted vulnerable species was a bibliopolitical construction.
The Draft ACTKMPwas rel eased for O6public consultati ol
closed on 11 May 2008&tanhope, 2009jwo days after Animal Liberation NSW applied to the

ACAT for a review of the decision to kill kangaroos in the MTA.

6.5 Acting on the Draft ACT KMP in the 20@8&CAT hearing

In the 2009 ACAT hearing, the applicant, Animal Liberation NSW, presented three witnesses:
Drummond, BerAmi and Ramp. (Refer to Appendix 2 for their background information.)
Fletcher was the sole witness presented by the ACT Government. In the preliminary
proceedings of the 2009 hearing, the witnesses drew heavily on the Draft ACT KMP to state
their cases. It is important to understand the ways they interacted with the document to

appreciate how their comments were used in the preparation of the finahwarhe ACT
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KMP.

Fletcher(12/05/2009, Recording 2, 2:06:£2407:30)gave an example of the threats posed
by kangaroo grazing by citing an unidentified
grazing] is to plants such as the [Canberra] spider orchid which the spider orchid expert says is
being eaten Io-pmi KMH/GMWI, BReocmding 2, Bls:0029:15)challenged
this statement by reading directly from the D
kangaroo grazing has a deleterious impactanberra spider orchids] some circumstances.
Studi es dseedrawleyc2R09: @4 énberra spider orchids are not mentioned in the
Woodlandor theGrassland Strategie8enAmi also provided other examples from the Draft

ACT KMP before highlighting:

If you go on further to the next page, page 46, two pages over, and you look at the

hoodedrobin 6 Kangar oo grazing has not been spec
is the key sentence. Then it goes on, Obut
food suppl y6. rowdtregcieaper,lthe nekt bax townkhaen glar o o

grazing has not been specifically identifi
down, you look at the te-winged triller, 6 Kangar oo grazingyhas not
identified as a threat 0 (Bendmi 13/652008,n ecol ogi

Recording 2, 1:23:31:23:52)

InresponsetoBeAmi 6 s witness statement, Fl etcher chai

The critical issue is not about threatened species. The critical issue is about viable and
healthy ecosystemand if one had no knowledge of the threatened species that were in
that site at Majura, anthdeed it is certain that our knowledge is incomplete. There

must be other species there that we do not know about. There must be other places

where the species we do know about also gdeurhave not been detected simply for
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lack of survey. They are there. But even if we had no knowledge, we should be
managing the systemé We need t pandoelyin hi nki n
that way can we provide for the conservation of the unknown as well as the known

individuals in those system&/6/2009, Recording 3, 1:08:4509:04)

Here, we see a negotiation erasure process in which, through a government document, a strong
claim was made regarding the deleterious impacts of kangaroo grazing on threatened species,

the statement was refuted, and then attention was redirected by I letotveéeneged on his

focus on threatened species to foreground o6ec
several impassioned pleas arising from his perception of the deleterious impacts of kangaroo

grazing on specific species:

| caution people not to be optimistic. One might infer that the [kangaroo exclusion]

fence [erected at the MTA] has resulted in an increase in the population [of grassland

earless dragons]. That may indeed be the case. We certainly hope it is the a@se, but

know that when populations get as low as that one has got on thttesitdo tend to
bouncearounand t hat 6s how they go extinct. Ther

lowleveLand t hen tHeghed 366008, Recerding 1, 1:24:225:08)

We do have the threatened species in the sites, we have the kangaroo impacts, we need
to, in fact we [are] required legally and morally to respond to those imgeletcher,

03/06/2009, Recording 3, 49:3®:45)

| passionately hope that these gugBISR Corporation Limited environmental

consultanthi red by t he Department of Defence] |
robins] and that thereds a few still out t
any |l onger then itds d(Fletchg,D&06/20803 Recardmgn o n e

3, 58:4758:38)
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Fletcher and Jarvis constructed a complex citational web to assert that kangaroo grazing
had eliminated hooded robins from the MTA. Fletaf@/06/2009, 3: 54:258:36)produced
as evidence a bird atlas of the ACT compiled by Dr McComas T&W®&2) a lecturer in
Sanskrit(see Australian National University, n.dr) conjunction with a local community
group, the Canberra Ornithologists Grdgpe Taylor & Canberra Ornithologists Group, 1992:
110) Citing the atlas, Fletch€93/06/2009, Recording 3, 54:58:36)noted that hooded robins
had 6some years agod been sighted O6acrossé al
not detected in a study conducted by consultants contracted by the Department of Defence in

2008. In his submissions to the tribunalteg end of the hearing, Jarvis stated:

There is also the evidence of the apparent disappearance of the hooded robin. It is
recorded in the Woodland Strategy as being one of the species to beafoditice
Woodl and Strategy is datedé 20065. Itds not

ACT bird book from the 1980$05/06/2009, Recording 4, 244%:23)

In theWoodland Strategypunfordet al.(2004: 108a nc hor ed t heir statement
[ hooded robin] is recorded from the southern
Cunningham (2003)As outlined in the reference sectionDainfordet al.(2004: 123) the

Cunningham (2003jitation was an unpublished analysis of the Canberra Ornithologists
Groupbs database. I n doing so, FIl etcher and J
(including Cunningham, 2003; Dunfoed al, 2004; Taylor & Canberra Ornithologists Group,

1992) all of which arose from the database of a citizen science project of a local community
group.Their argument thadtangaroo grazing had eliminated hooded robins from the MTA,

therefore, hung on the validity of a database developed through a citizen science project that
commenced in 198@&ee Taylor & Canberra Ornithologists Group, 1992THe following day,
Fletcher(04/06/2009, Recording 2, 50-B8:32)acknowledged that hooded robins were only

6surmi sed to be affected by heavy grazing pre
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They [hooded robins] are surmised to be affected by heavy grazing pressure, as
indicated in my statement of evidence, and they are known to have been there, and |
think | said that | desperately hope they are still there and that the people doing the

morerecent surveys have failed to find them.

In their Reasons for Decisiotiocument, the ACAT panel members stated that where
the evidence of the experts conflicted, they
123). In section 4.5.2, | discussed how Fletcher produced as evidence photographs for which he
could not dentify who took them; the time, date or location they were taken; and he
acknowledged that they were not representative of the MTA site. However, the ACAT panel
members found the photogr aphasgrFd ph céthde)r, pdodruwi
(paragraph 111) and 6concluded that overgrazi
cause severe damage to endangered ecological communities and to the habitat of threatened
species at t he [MdeSefanjapea al.a2000:49 25,.26)1 5)

During the hearing, Fletcher noted that criticisms such as those put forward-by Ben
Ami would be considered when the final version of the ACT KMP was constr(iietdher,
02/06/2009, Recording 3,58:3®:12) 6 The ACT Kangaroo Management
a draft for public comment... The task now remains to assess the comment and modify the
policy. 0 MsGanm(IP9ledd ®lye text, in this case the |
and passived-Amd sr eegeuwidriendg Beon 6i nfuse it with
According toSmith (2005b: 105) however, such O6activationd of
as the maker intendeddni I6n nasetrit a&tdiljngdg hteh ¢ etxe
|l ocal setting and t he sequémithg2008l: 108catwayon i nt o
that its author may not have intendedthe following section, | trace how such discussions

were translated into the final version of the ACT KMP.
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6.6 The final version of theACT Kangaroo Management Plan,
2010

In addition to being closely examined throughout the 2009 hearing, the Draft ACT KMP was
available for public comment for two months until 11 May 2009, two days after Animal
Liberation NSW submitted an applicaibntmn for a
issue licences to kill 7,000 kangaroos at the M$@e Crebbin, 12/5/2009, Recording 1, 6:20

6:46; Stanhope, 2009 this section, | examine the ACT KMP to look for indications of how

the ACT Government O6asses[ed] the comments an
previous sectiorFletcher stated would occur. | focus on the transformation of the information

provided regarding the impacts of kangaroo grazing on one species of bird, hooded robins

(Melanodryas cucullata depicted below in Photograph8 dand20.

Photograph19: A female hooded robin

(Source:Martinez (2023a) reproduced under licence)
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Photograph20: A male hooded robin

(Source:Martinez (2023b) reproduced under licence)

A broader comparison of the changes made from the draft to the final version of the ACT KMP
for the remaining species is available in Appendix 5. Before doing so, however, | note that
6Figure 3.2 Diagram of the fr algcmaeppearadiriten pr oc
Draft ACT KMP, was removed from the document's final version. This diagram depicted an
inverse relationship between the degree of habitat fragmentation and species abundance. This
instance of negotiation erasure prevented drawirthduattention to the deleterious impacts of
urban development on vulnerable species and ecological commumities was highlighted in
other ACT Government documents.

Without providing any further references, the wording of the final version of the ACT
KMP was changed to reiterate the deleterious impacts of kangaroo grazing on vulnerable
speciegsee Frawley, 2010: 480). In transitioning from the draft to the final version of the
ACT KMP, Frawley removed original references in the draft version of the ACT KMP that
acknowledged there had been no research into the impacts of kangaroo grazing on almost all the

species of thra and fauna listed. In most of these cases, these statements of limitations were
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replaced, without explanation or referencing, with sentences that reinforced the ACT

Government 0s positioning of kangaroo grazing

6Significance of kangaroo gr azi ntoghwiinklgwartst s6 on

as was presented in the tabl e, the words 6stu
While in this section | limit my discussion to hooded robins, the transition in the

statement is identical for brown treecreepers and wtiitged trillers. | chose to focus on

hooded robins as they were a species discussed at length in the 2009 ACAQ. Mdwexi

introductory paragraph preceding Table 3.3 in the final version of the ACT KMP reads:

1. Table 3.3 Habitat requirements for threatened species in ACT native grassy

2. ecosystems and significance of kangaroo impacts

3. Grazing impacts from all herbivores, as well as other potential threats, are

4. considered in managing habitat for these species. Assessment of the significance
5. of kangaroo grazing impacts derives from knowledge of grazing impacts

6. generally, current understanding of the habitat requirements of grassland species,
7. data collected for some species, and field observations as part of survey,

8. monitoring and research undertaken by ecologists within ACT Parks,

9. Conservation and Lands and by researchers from other institutions. For

10. threatened species reliant on grassland or grassy understorey, the precautionary

11. management response is to avoid overgrazing from any source. In ACT reserves

12. where there is no grazing by domestic stock (or limited stock grazing in

13. particular locations for fire fuel reduction) overgrazing is mainly by kangaroos

14. and rabbits(Frawley, 2010: 47, bolding in original)

The cruci al first sentence in the draft versi
species listed below, specific kangaroo impacts have not been studied; therefore, a
precautionary approach is an appr dlpthei at e mana

sentence that appears in lines 3 to 4. The second sentence in lines 4 to 9 is identical in both
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versions of the ACT KMP. However, a sentence (lines 9 to 11) was added that obliged the ACT
Government to protect Othreatened speciesd by
avoid overgrazing from any sourcebo.

In the final sentence of the above passage (lines 14) té-thwley stated that
6overgrazing is mainly by kangaroos and rabbi
domestic stock (or | imited stock grazing in p
did not cite the source of this infoation, which is necessary for understanding which grazers
are in each reservi section 4.4.3, | highlighted how sheep and/or cows were agisted to
control vegetation levels at a humber of sitesijevkangaroos werkilled to reduce the impacts
of their grazing. This statement also reintroduces the contentious issue that kangaroos compete
with other species for food, as | discussedéction 6.4.

Il n Table 1, |1 show how the section of o0Tab
species in ACT native grassy ecosystems and s
ACT KMP regarding the 6significancewasf kangar
transformed in the creation of what would become Table 3.3 in the final version of the ACT
KMP. The entries for the draft and final versions perform quite different functions. The draft
version assumed that evidence was required and, as it wasailabkey explained the possible
impacts that might result from kangaroo grazing. No justification was provided for the change
in wording in the final version of the ACT KMP, and the tone is noticeably different in taking
on a mor e O méepiSwithe99b: 44 9ne/tlat waendt obligated to provide
evidence but authoritatively painted a picture that pointed to kangaroo grazing as a threatening

process.

258



Table1: The transformation of information about kangaroo grazing impacts on hooded

robins

Table 3.4 in the Draft ACT KMP
(Frawley, 2009: 46)

Table 3.3. in the final version of the ACT
KMP (Frawley, 2010: 49)

Kangaroo grazing has not been specifically
identified as a threat, but could contribute t
loss of habitat complexity and food supply

(in particular, reduction of tall grass tussoc

Intensive grazing which reduces the
complexity of understorey habitat is a threq
and in some important ACT woodlands (e.

Mulligans Flat) this grazing is mainly by

in the context of total grazing pressure. kangaroos. Rabbits are also important in

some areas.

The reference for the entry was im4aGrarbditwas ¢

carried across from the draft to the plan's final version. Tracing the citation back to the

Woodland Strategywe findDunford etal. (2004: 49 s sert ed t hat Othe pri nc

Hooded Robin is | oss of its woodl and habitato

OProtection and Management 6 measures they 1|is

on the removal of live ahdead timber, maintenance of patches of shrubs or eucalypt,
regeneration of habitat, and the minimisation of the adverse effects @duinéord et al., 2004:

53-54). They also recommended the prevention of intensive grazing, highlighting that

6appropriate | evel s oRedGumaaollangwillebe éncogragedn Yel | o
through LMAs [Land Management Ag (Dandordetralt,s] 6 wi
2004: 54)

We can see that information challenging the

kangaroo management was not addressed but transformed, replaced, or removed. The final
version of the ACT KMRwvasheavily relied upon in the subsequent hearsngs in other
government documentBor examplethe informatiorin Table 3.3. in the final version of the
ACT KMP wasuncritically replicated inthe Nature Conservation (Eastern Grey Kangaroo)
Controlled Native Species Management Plan 2@8&é ACT Government Environment

Planning and Sustainable Development Directorate, 201 7tr2the following subsection, |

259



will demonstrate how Frawleybs approach to ed

extended in other ACT Government documents.

6.7 The management of contested information across
government documents

In this section, | will discuss how the final version of the ACT KiM&s mobilised in the

subsequent hearings. | will consider two other ACT Government documents to trace how their
construction replicated the way contested information was handled in the ACT KMP. | will first

di scuss how the 2013 0ifothe2013 ACGAT likariogbefeent was d
examining how the 2013 ONumber to cull & docum
hearing. Doing so indicates established processes of presentingsing énformation about

kangaroos in ACT Government documents.

671 NSWKYZTdO 9 NKEWU¢l RUNDXIONG IJKO 9 NtOu ~ Atoe UT Hoq
In the 2013 ACAT hearing, Stefaniak presided over the substantive hearing as he had done in

the 2009 hearing. Fletcher was/andgoasulingt he ACT
ecologist Raymond Mjadwesch was the sole witness presented by the applicant, the Australian
Society for Kangarood he hearing provided the opportunity for the changes made to the Draft

ACT KMP and other government documents to be discud$iedwesch drew upon the ACT

KMP to challenge Fletcherds evidence, but he
transition from the draft to the document's final versiondetailed how the ACT KMP
contradicted the ACT Governmento6s own assert:

impacted numerous vulnerable species

Therebs this impression being created by a
kangaroos are having an impact on them all, when the fact pivben most of them

are described, as a fair proportion of them are described by Frasvieyt impacted.
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Many of the others are described as benefitting from kangaroo gréin@013,

Recording 2, 52:463:02)

Mj adwesch went on to discuss how the ACT KMP
that kangaroo grazing detrimentally i mpacted

A6 d o c u mevebsite af theACTHeevernmenDirectorate of Territory and Municipal

Services(TAMS) in a media release, and in Fletchero
1. Mjadwesch:And s o, we come to a | ist that t he
2. built out of wvarious sources. Obviously

3. species. He mentioned button wrinklewort, striped legless lizards and grassland

4. earless dragons in a media release t@dmberra Timesand then the Minister

5. al so released a 6Questions and answer s
6. few species. So, those species are just listed very briefly on pages 34 and 35.

7. Now the Kangaroo Management Plan itself sorts plenty of them out for us. It

8. says, basically, with those first féwTarengo leek orchid; small purple pea;

9. button wrinklewort; Ginninderra peppercress; golden moths, which is a type of

10.or chi d, itds not a mot h; that therebds n
11.t hreatened by kangaroo grazing. So, I d
12. these sort of discussions about impact of kangaroos on species given that the

13. management plan itself says that. It surprises me even more that, for example,

14 Mr 1l glesias said Abutton wrinkI|l eworto e
15. Plan said that there is no evidence that the ACT populations have been

16.t hreatened by kangaroo grazing. That 6s
177And then therebds a heap of species that
18. comprehension that kangaroos are blanf@®.7/2013, Recording 2, 42:14

43:58)
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Mjadwesch drew upon a book publishedRgntz (1996¢ntitledGrasshopper country: the
abundant orthopteroid insects of Austraiso count er Fl etcher ds <cl ai ms

crickets Cooraboorama canberrge

19. So, Dr Fletcher mentioned earlier the raspy cricketexample. This [book] is

20. Grasshoppercountty |t 6s wr i tten by Dr Rent z. He ¢
2l.says about the raspy cricket, O6Virtual/l
22. restricted distribution suggests that it is a grassland species and may be
23.endangered by the expansion of housing
24. So, we can take very many easy examples out of all of these species and say,

256 This is wrong.® We can just put 1lines
26. put up really, really easily. Unless, of course, Dr Rentz with his experience with

27.t hese sorts of species was wrong. Thaté

28. David Rentz might be wron@9/07/2013, Recording 2, 43:585:45)

Fletcher then made two important interventions. The first appeared in lines 29 to 34, where his
narrative changed from being alarmed by the potential of species extinction resulting from

kangaroo grazing:

29. Fletcher:1 di dndét say it was threatened by Kk
30. Mjadwesch: That 6s correct, but why did you re
31. Fletcher: It was an example of one of the many species we are seeking to

32. conserve by taking an ecosystem approach and not all of which have been listed

33. as individually as threatened spechM& surmise that they [raspy crickets] are,

34. like many of these other things that go across the ground surface, disadvantaged
35.by the absence of ground@®On20813 but we do

Recording 2, 44:485:57, emphasis added)
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Mjadwesch obligated Fletcher to respond to the lack of evidence of the negative impacts of
kangaroo grazing on most of the listed species, particularly regarding raspy crickets. It lines 3
to 33, Fletcher immediately redirected attention away from individual threatened species to
adopting 6an ecosystem approach3dBto&seemwmw had do
indicate that adopting such an approach absolved the need for evidence of deleterious impacts
on kangaroo grazingone coul d inseerbe Ityh ebns,urans F|l et cher had
robins in the 2009 hearingee section 6.5)

The second intervention Fletcher made appeared id@inghere he identified a

category of scientific information designed f

36. Mjadwesch: Regardless of which, with regard to the raspy cricket, it appears on

37.t he 6Q and A6 that the Minister release
38.you raised it yourself. Ités on the 06Q
39. consider this to be a species at risk from kangaroo grazing.

40. Fletcher: We | | , I dondét work for TAMSiTand | 6m

41. Mjadwesch: The O6P. R. documenté is the 6Q & A€

42k angar oo management as (9@7/2B13, Recdrdirigl2,l | eav
46:4847:15)
This sowed the seed for a practice in which i

could be of a lower quality and could be revoked from public access when it suited the ACT
Government 6s needs. This cont iymmuosedithe he pr oces
statements that Ostudies were |l ackingé and re
support for the ACT Government 6s ,jurwihhner r ed ap
citations to support t hfe sdmer gecsi.e rFtliefticc eirrdfsor
was more than a slip of the tongue. In the 2014 ACAT hearing, Fletcher was dismissive of

information the ACT Government provided to the public in another document, as | will discuss

in the section that follows. Laténat day Fletcher conceded that some of the comments
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contained in his previous statement and in other government documents were not evidence

based:

|l dondét really want to go through all the
thereds some confusion there. The document
Kangaroo Management Plan rather than medi a

that there are negative effects of kangaroo grazing on many of these threatened species.

So, for example, the button wrinklewort, as far as | kriow 6 s n o't i mpossi bl €
kangaroo grazing helps it. Wedre cmrtainly
t hough, the comment has to be that the res

wrinklewort observation is an observation that some pikesme have made in the

field. (0900&2083sRe@idihg.3, 17:4®:45)

In the above passage, Fletcher repeated a negotiation erasure process he established in
the 2009 hearing. As | discussed in section 6.5, through various government documents, strong
claims were made regarding the deleterious impacts of kangaroo grazpgaific threatened
species and Mjadwesch refuted such statements. Fletcher first denied stating that kangaroo
grazing deleteriously impacted raspy crickets
KMP, before acknowledging that he surmised it wasandhen reneging on his focus on
threatened species to foreground O6ecosystem p
incongruent with a declaration made later the same day by Kristy Katavic, counsel for the ACT

Government:

The Kangaroo Management Plan itself is an example of the transparent commitment

that has been adopted to ensure that the management research in relation to kangaroo
popul ations is made public. It is a policy
inconsul tation. I'tds a gat her(@m@l3,of scient.i
Recording 4, 2:03:52:04:46)
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Questions regarding the quality of Fletche
haunted him from the previous hearing. In the 2009 hearing, ACAT Senior Member Louise
Donoghug4/6//2009, Recording 3, 0:8645)acknowledged flaws in the evidence that
supported the decision to killdl kangaroos, sta
count, in the raw data, and in the methodol og
Bennett, representingthe dpp c ant , as (g6 5/662009,\Recerding 8, 7:829H
In the substantive hearing in 2013, ACAT President Stefaniak made an important transition in
his assessment of Fletcherds evidence. On the

down, he noted to Fletcher:

You haveu h , now itos, itdébs possi bland heo wbékwda C
indicated that the figures may be wrong or are probably wrong and may be revised in

f ut u(Btefaniak, 9/7/2013, Recording 3, 55:2%:53)

In delivering theReasons for Decisiastatement the following morning, Stefaniak reframed

FIl etcherb6s evidence as 6éan evolving scienceb6:

It is an evolving science webre dealing wi
locally in the last 20 years and | think, perhaps nationally too, in relation to biodiversity

and | think that stands us in very good stead for future improvemethis fature to

this area of science. Coming to the actual
seven licences, the tribunal, because this is not an exact science and mindful of the

intent behind the Act and the intent that kiling an animalisonty be done wher e
deemed absolutely necessary, é we are of th
shown why that should not occur, the upper
per hectare is the figure that we should base our decisiomdnawe so doé So,
Tri bunal s decision is that all seven I|ice
will be affirmed.(Stefaniak, in Stefaniak et al., 2013b:18)
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Transforming the o6whole | ot of bad scienced F
then 6not an edSdcetf annd iaknaend@ dednasblcel | eagues to
decisions to issue the licences to kill kangaroos in the seven nature reserves in question.

St ef ani ak Madgwick [sit] dichnbt seemlto have the samany real documentation

tobackup¢ any great extent a | ot of what he was &
an advocate and lacking independence disclssed in section®3.2(see Stefaniak et al.,

2013b: 7, 13)The decision was handed down on 10 July 2013, arghtheting wasompleted

on 31 July 2013Raggatt, 2013)The starkly different ways the ACAT panel members regarded

the academic nature of the evidence would be extended in the following hearing.

6.7.2 The 2014 ACAT hearinhe ACTKMP andthe 2 G HIJI 1Oq Y IIORz2 0 0 Bl Y He
I n the 2014 ACAT hearing, infor méseeiAGh in the

Government Environment and Planning Directorate, 2@HE3)discussed. | follow those

discussions to illustrate how the processes applied to the draft and final versions of the ACT

KMP and the 6Q and A6 document were also used
document claimed that kangaroo populations wapable of a growth rate of 73% by citing

Banks et al .Péedatioh ByGed fhyes limiss peeruitment in populations of eastern

grey kahgatbes®2013 hearing, Mj adwesch cl ai med
study 6showethebhange (08602013 krecordireg2,d.0658507:03)

After that hearing, the information was removed from the document that was publicly available

on the ACT Governmento6s website. I n the 2014
presented as an expert witness, and he highlighted the omission. Arthur, idterfarrAnimal

Liberation ACT, questioned Fletcher about that:

Arthur: | take it you accept that Mr Mjadwesch is coriiect
Fletcher: No.

Arthur: T at least to that extent?
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FIl etcher: No, I donét acciept that he was ¢
Arthur: Why would you change [it] if you thought you were right?

Fletcher: Because this is a document onthe webpaged s got and®. R. f unc!
people are going to have those sort of qualms and difficulties about it, why put it in

there?

Arthur: Indeed. Indeed. So, can we take it from that, that if there are matters in which

there are qualms and difficulties, we may not find them on the webpage?

Fl etcher : No, but itds unnecessary for the
population growth rate], and it is only in that one studytake it out You know, if

people are going to have trouble withtith e n = we d ®/6/2004, 3352:86d i t .

3:52:41, emphasis added)

As | discussed in the previ ouisthe26818 heariog , FIl et
to classify information presented as fact to the public by the ACT Governougnivhen
interrogatedit was not based on scientific evidence. In the above discussions, Fletcher divulged
that scientific information that was consider
from public access if it was contestsge Fletcher, 5/6/2014, 3:52:362:41) Therefore, in
the 2014 hearing, we can see negotiation erasure in play as Fletcher admitted to removing
contested information and constructing® . R. 6 sci ence that enabl ed &
The ACAT panel members, again, upheld the Cc
kill kangaroos in nature reserviigmtwere part of the Canberra Nature Park. They were
0satisfied with .Dheywerdeotfc htenred sviexw etrhtaits end s evi
the documentary evidence that he referred to, established a solid scientific basis for the issue of
t he | i(Lareneyetals 2014: 6ACT Government Parks and Conservation Director
Daniel Iglesias was present for much of the 2014 ACAT hearing. Following the announcement
of the ACAT panel member sé deci si on, he wal ke
press to affirm that the diston served as proof that the kangaroo management was, indeed,
based on Obest scienced:
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What we have is a situation not unlike the climate change deniers, where we have clear
scientific evidence that suggests that a course of action should be taken and for whatever
reason thereds a small group olkkingmeotpl e t hat
ideology with this group As a land manager we have to act not on ideology but on what

the best science is telling iglesias, 2014b)

|l gl esiasbbs statement positioned the ACT Gover
acting on Obest scienced and existing in an i
6den[ying]d6 and oO6refus[i ng] themasameasemabledands ci e nt
marginalised them as Cooper had done in her 2009 report, as | discussed in section 4.4.3.
Constructing them as being 6ideologicallydé dr
extremist and placed them in a category ofpeinu n wor t hy of consi derati o
6act[ing] not on ideologyd masks that the ACT
management and environmental management more broadly was grounded in an ideology that
was closely intertwined with urban devpéos (see section 4.2¢emonstratetbngstanding
support for the commercial killing of kangaroos (see section 2.3.3.1), and the prioritising of
marketable research over the basic foundational research required to determine the impacts of
kangaroo grazinfsee section 6.4puch decisions reflect the ideals of New Public Management
to which the ACTGovernment is committed, as | discussed in section 3.2.®i8.return to
this in the following section.

|l gl esiasdbs claim that kangaroo management ir
an accountability circuit of the ACT Gover nme

was not apparent to members of the public. The Draft ACT KMP was drawhé2909

ACAT hearing (20l0tBp Fomwbuerygément that it was ba,
available sciefific knowledge®d . Over the span of the three hea
complicated form of negotiation erasure in wh

Obadbé science were pr oc e e a0d3ACATpanelimknebers her 6 s
then transformed itintoame vol vi ngé and .One@®l4d ROATpanglact sci en
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affirmed the ACT Gadwvei nrddedeigesastaniemesiitc e as

represented best scienced.

6.8 Ucd!t RtaWh7It qut #RIUHIIK Wet U

In this chapter, | demonstrated how ACT Government staff created discursive boundaries
around what good science looks like. Such boundaries, however, were flexible and changeable,
but only in ways that Dbenefitt edistehired ACT Gove
course of kangaroo management. They effectively put everything done by or in service to the
ACT Government in the O6best scienced category
that rendered it inadequate and, therefore, dismissible.

Walking through the tekact text sequence illuminated how negotiation erasure
practices were intertwined with achieving the bibliopolitical end of strengthening the ACT
Government 6s commitment to its preferrnhed appr
6act 6 st agcétexbskquange ad the xvay a text was mobilised and interrogated in the
2009 hearing, a practice uncommon to | E. The
transition from the draft to the final version of the ACT KNI®ing so challenged the
appearance of the O6best avail abl.gawasdrawant i f i c
into the hearingsvhere thadecisions to kill kangaroosere affirmedwithé be st ,asci enc e o
proclaimed bylglesias (2014h)exiting the final hearingHowever, examining how the ACT
KMP and other government documents were developed and employed has revealed otherwise.
In the remainder of this chapter, | will discuss how three key ends were acthiesegh the
way the knowledge underpinning thieences to killkangaros was developed, assessed and
validated. Ths includes constructingkangaroo grazingsa threatening process, diregf
attentionaway from the impacts of development and other human actionsyangéhalising
dissenters.

Through my foregoing discussion, | argue that the primary task of the ACT

Government 6s documents and invol vement in the
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grazing as a threatening process, as was apparent in my discussion in Chaptdretjugrity
i nvolved negotiation erasure. That the interyv
renderghem bibliopolitical accomplishments. While the ACAT was pivotal to constructing the
content of what the ACT Government presented
management in the ACT, other backgroumeérventions occurred-or example, Frawley,
Fletcher and possibly othewithin the ACT Governmeratddessed comments on the Draft
ACT KMP, including the conversations in the 2009 ACAT heanmigen preparinghe final
version of the ACT KMP. While we are not privy to those conversations, | traced the decisions
made by following the changes between the Draft ACT KMP and its final version. Two other
backstag@roceduresssociated with the ACAT hearings similagnsforned the
conversations throughout (Smithe20(tke Zaib)itertgfshei nt o t h
Reasons for Decisiotiocuments. Téseincluded how the ACAT panel members made sense of
the ongoing challenges to the ACT Governmentd
from stating the ACT Government 6s evidence wa
hearing to recommending the 2014 hearinticencing and legislative changes that ultimately
foreclosed further administrative reviews on the issue.

In theDraft ACT KMP, Frawley misquoted thé/oodland Strategio energise the
perception thamanyspecies were threatened by kangaroo gragwgn though there was no
evidence to justify including them. However, the dissenting witnesses mobilised sections of the
document to undermine the ACT Governmentos cl
version of the ACT KMP published in 2010, Frawleynoved or altered the text ttaen-Ami
used to support t heasurathefihal veraident greatersupgot tmtheat t o
ACT Governmentds preferred appmehatsmwere kangar
employed by the staff of the ACT Government Directorate of Territory and Municipal Services
in constructing the 2013 6Q and Ad document a
the 2014 ONumber to cull & document .

In the 2009 ACAT hearing, Fletcher developed a strategy in which he made strong
statements that presented kangaroo grazing as a threat to endangered species. When presented
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with evidence from ACT Government documents that refuted his claims, he then denied having
made such statements. Fletcher then redirecte
instead of threatenespecies andan through the steps again within the same hearing. When
pressed, Fletcher acknowledged that gaps in evidence of kangaroo impacts were filled with
what the ACT Government staff O6surmisedd (sec
2009 hearing, Fleher and Jarvis created a citatiorntaio that presented thi#oodland
Strategyas substantiating claims that kangaroo grazing had eliminated hooded robins from the
MTA. This obfuscated the fact that the data supporting the claim arose from a citizen science
project that commenced in the 19§Uaylor & Canberra Ornithologists Group, 1992)

In many respects, the data in this chapter echoes that of Chaptach highlights the
negotiation erasure techniques that government staff applied to distract attention away from the
ecologically destructive impacts of urban, infrastructure, and agricultural development, as well
asot her human actions. This was evident in Fra
grazing on threatened species in the Draft ACT KMP. Frawley neglected the other processes
that threaten endangered species and e@albgbmmunities, whiclveredetailed in the
material he cited. More specifically, he did not contextualise the greater threat posed by urban
development and associated habitat fragmentation and destruction, as was suggested by Figure
3.2 in the Draft ACT KMP and was subsequently eged from the final version of the Plan.

The data in this chapter also echoed ih&hapter 4egardinghe negotiation erasure
of dissenters and their evidence. I n section
of those who 6éare |ikely to find culling at a
their submissions to her investigatiohile foreclosing their ability to meaningfully engage in
reviewing the Draft ACT KMP. She did this by alerting government departments of her
impending recommendation ftre killing of kangar@s to commence before the closure of the
period allocated to submitting public comments on the Plan. Similarlgis chapter, | noted
how ACT Government Parks and Conservation Director Dégletias aligned the dissenters
with 6climate change deniersd who siggestgdosi ti on
this was not the case with the ACT Government. However, in this and previous chapters, |
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hi ghlighted how the decisions of ACT Gover nme

approach to kangaroo management and environmental management more broadly was grounded

in an ideology closely intertwined with commercial interests (see sectios12482 and 6.4).

Marginalisationwasalseac hi eved t hrough the uneven handlin

respondent 6s evidence. For example, in the AC

Mj adweschds evidence as beiengacicnespufifnigc iFe nettlcyh e

photographs as 6compellingd despite their ack

presented by the ACT Government was shown to be lacking, Fletcher and the ACAT panel

members devised categories of science to render it accegtable,th as Fl et cher 6s 6
Throughout this chapter, | have highlighted numerous examples of how the processes

the ACAT panel members used to identify the evidence upon which they would rely was

infused with elements of New Public Management (NPM), including prioritising marketable

over basic research (section 6.4) and imposing a narrow focus on the impacts of kangaroo

grazing whichdivegdat t ent i on away from rur al |l esseesbd O

development (section 6.2). Numerous manoeuvres were implemented to easifieitnt

completion of the hearings afabktera businesasusual approach to kangaroo management,

including removing contested information from public access (sections 6.4, 6.6 and 6.7),

mi squoting documents to produce a result agre

6.4), the aforementited tendency to position work conducted by or on behalf of the ACT

Government as ddvdrghind elss as dignissibie §seciom?),7and

marginalising and excluding dissenters (sections 6.5 and 6.7). Similarly effective was

Stef anifakromattiramsof Fl etchero6s oOowhole | ot of I

6not an exact s Wil theseldbelf stuekartd werensucBessiul td the.extent

that they enabled the decision to be upheld, those employed by the applicant were ineffectual, as

with Bennettodés description of Fletcherds evid

deficenci es of the ACT Governmentdéds evidence and

members performed a forceful act of negotiation emsasrtheir decision, but not the intricate

details of the hearing, was conveyed to the public through the press.
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The aforementioned practices occurred between 2009 and 2014 across multiple
government departments, including the AGdvernmeni erritory and Municipal Services
Directorate (the draft and final versions of
|l gl esiasdbs media interview), Conservation Res
to cull & document jonsdorihe dréftlare firallversionsof the AGTIKMP) b u t
and theDepartment of Justice and Community Servicas h e  AReasdngosDecision
documents and the associated transcriptsypite being created by people working in different
areas for disparate purposes over different time frames, | have traced how they employed
similar practices when constructing the documents they authored to ensure the persistence of the
ACT Go v esrappmach tb Kangaroo manageméhis reflectsds mul t i pl e strands
activity that are c¢oor dHastisgs &Mykhalovskiy, 2623: 76l nct i on
which powerfully maintains and extends ruling relatidnseffect, these processes constructed
ecological facts which were later turned into legal fe8tsilar processes have been
illuminated through the work of institutional ethnographers of law. For exampteapping
the sociabrganisatiorof knowledge surrounding people involuntarily admitted to mental care
facilities ([R017: Ppdmanstthted hbvethmlodicsion of medical facts
justifying such admissionsastranslated into legal facts.

The ACATO6s involvement in the construction
role in enacting 6édopen governmentd. The fact
three times and, by extension, the science upon which the licences segerispired
Stefaniak to offer the ACT Government advizemitigatingthe ongoing conflict and the
repeated administrative reviews more specifically. Doing so contributed to discussions that led
to radical legislative changéisat foreclosediemocratic processes, as | shall explore in the

following chapter.
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Chapter7: Public participation as an accountability circuit
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71 fUql YT eHqRYUalWh A2 HIRALWGE! qRARGECE R

In Western societies, public participation is often considered a valued facet of democratic
citizenship and decision making, having been found to positively impact democracy, play an
educational role, improve environmental policy, and aid in the resoloftienvironmental

conflict (see Beierle & Cayford, 2002; Michels, 201Rublic participation in government

processes heavily centres around and is medi a
participationé is highly contested. This may
participation goals, as presentedtbh e 6 Spectrum of Public Partici

(Federation of International Association for Public Participation, 20B#gse include

informing, consulting, involving, collaborating with, or empowering the public. Another lens

through which to appreciate public participatiotie n dr i ks d2028)6Caalvv it ma@s
spacesd and O6insisted spacesd. O6lnvited space
institutions to provide input. O6lnsisted spac
an idea or proposal in the hope of changing govenhaicy. | draw upon thinternational

Association of Public Participation (n.d)o def i ne the O&épublicd as act
or wish to contribute to public policy but are not a part of the deciseking body. | have
adaptedHendriks and Colvia £024)d ef i ni ti on of &épublic particir
owor ko, i rsedSmih, 20@b: 22&matspeople do to become involved or engaged

in a public issue or problem.

The three facets of the ACT Governmentos cor
Otransparency in process and information, par
public collaboration in finding solutions to problems and participation in the iregraxelt
being of t AT Goveamment 2016y Gallagher, 201This commitment was
legislated through th&CT Protection of Public Participation Act 200&hich, according to
section 5 of the Act, was introduced O6to prot
proceedings that a reasonable person would consider interfere with engagement in public

participationé.
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IAP2 Spectrum of Public Participation

IAP2’s Spectrum of Public Participation was designed to assist with the selection of the level of participation that defines the
public’s role in any public participation process. The Spectrum is used internationally, and it is found in public participation
plans around the world.

INCREASING IMPACT ON THE DECISION

iap..

-y

INFORM CONSULT INVOLVE COLLABORATE EMPOWER
-
=3 To provide the public To obtain public To work directly with To partner with the To place final decision
: with balanced and feedback on analysis, the public throughout public in each aspect making in the hands of
(=l objective information alternatives and/or the process to ensure | of the decision the public.
E to assist them in decisions. that public concerns including the
4l understanding the and aspirations are development of
(=8l problem, alternatives, consistently alternatives and the
5 opportunities and/or understood and identification of the
e solutions. considered. preferred solution.
(-]
—]
-9

informed.

PROMISE TO THE PUBLIC

We will keep you

We will keep you
informed, listen to and
acknowledge concerns
and aspirations, and
provide feedback on
how public input
influenced the
decision.

We will work with you
to ensure that your
concerns and
aspirations are
directly reflected in
the alternatives
developed and provide
feedback on how
public input influenced
the decision.

We will look to you for
advice and innovation
in formulating
solutions and
incorporate your
advice and
recommendations into
the decisions to the
maximum extent
possible.

We will implement
what you decide.

Table2a Wf Uql UcqRYUcdW

Participation.

(Source: Reproduced with permission. @-ederation of International Association for
Public Participation (2024) All rights reserved.This work was created with contributions

from Lewis Michaelson, Martha Rozelle and Doug Sarnaww.iap2.0rg.)

Section

7 (

1) of t

he Act

defines

6public part.

consider is intended (in whole or part) to influence public opinion, or promote or further action

by the public, a corporation or government entity in refatiot o

an

i ssue of publi

Section 7(2) highlights that this excludes illegal activities or conduct that causes or is

reasonably likely to cause injury or damage. Refer to Appehftixthe complete wording of

this section. However, the Act doest mequire that government entities do anything about the

issues based on such participation. | will discuss this further below.

Whil e being committed
government deci sion
project outcomesd, the
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https://url.au.m.mimecastprotect.com/s/Mpb0C1WLwwtoxPgpILfyTVIem6?domain=iap2.org

predominantly through information dissemination and inviting public comments on specific
topics over defined time perio&CT Government Chief Minister, Treasury and Economic
Development Directorate, 2024:.1) The ACT Governmentods approach
related to kangaroo management has focused heavily on information provision on the issue
through its website, conducting community attitudes surveys, and presenting public seminars
(see ACT Government Conservation Research Unit, 2015; ACT Government Environment,
Planning and Sustainable Development Directorate, n.d.; Micromex Research, 2008, 2012,
2015, 2019, 2022Releasing specific government documents for public comment under the
assurance that the Ministier the Environmemvoul d O6consi der ® such comm
the 1980 and 2014 iterations of tR€T Nature Conservation AdtVhile not required by
legislation to do so, the ACT Government released the Draft ACT KMP for public comment
Obecause it seemed (aeeFlachgn, 02006/2009aReeording3i58:80 t o do
50:12) as | discussed in sections 4.4.3 and 6. 5.
approach to public participation in its own documents spans the first four categories of the IAP2
Spectrum of Public Participation, including informing, consultingplving, and collaborating.

In this chapter, | examine how government staff held themselves accountable to the
ACT Governmentdés commitment to facilitate pub
Administrative Tribunal (ACAT) hearings and in tNature Conservation AcbDoing so,
however, will demonstrate that the ACT Government declares its commitment to different types
of public participation in different <circumst
participationdé to the pr ocyegsospladthelegal standingi ni ng
to proceed with an administrative review and to the legislation used to manage opposition to
gover nment policies, such as the ACT Gover nme
doing so, | contraghe approach to public participation presented in the ACT Government's
documents witthow government staff facilitated it in their daily work.

| commence this chapter by providing a background to the data I rely on in section 7.2.
In section 7.3l explain how | use accountability circuitss understood through IBs my
analytical focus. In section 7.4, | will consider how ACAT Presidents Linda Crebbin and Bill
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Stefaniak approached public participation within the tribunal through the ways they held
themselves accountable to the principles ofAGAT Act 2008In section 7.5, | will explore

how Simon Corbell, the then Minister for the Environment, ensured public participation by
holding himself accountable for the changes ta\hture ConservatioAct 2014 He also

ensured the new legislation remained accountable td@feHuman Rights Act 2004

conclude this chapter in section 7.6 by arguing that accountability circuits have been mobilised
to reinforce ruling relations by creating the perception that the ACT Government fatgitate

extenadpublic participation while simultaneously constraining it and criminalising dissent.

7.2 Backgound to the data: The Acts, the Bill, and the Explanatory
Statement

The primary data sources | draw upon in this chapter areGAa" Act 2008theNature

Conservation Act 1988nd theNature Conservation Act 201Fhe process | will trace follows

the path depictelly the solid arrow Figure9 below, which commences with these two Acts.

In section 7.4, | use the official recordings of discussairiee ACAT presidential members
throughout the three ACAT hearings to better understand how they held themselves accountable
to the principles of thACAT Actwhen determiningssues about public participation in the

tribunal. This process is depicted in the section above the dotted line near the bottom of Figure
9. In the final hearing, President Stefaniak advised how the ACT Government could mitigate the
ongoing conflicts over kangaroo management and their management through licencing and

legislative changes.
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Figure9: Texts and acts implicated in accountability circuits associated with kangaroo
management in the ACT
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Minister Corbell completed the long process of introducing the wholly reiatute
Conservation Act 201€orbell (2024)worked for the ACT Government from 2001 to 2016 as
the minister for a variety of areascluding Environment, Climate Change and Energy;
Planning; Health; and Police and Emergency Services, as well as acting as the Attorney
General After leaving the £T Government, héocused on cleaand renewablenergy,
working for the Victorian Government before moving into private industrgection 7.5, | will
draw upon Ministe€ o r b @014ciNature Conservation Bill 2014: Explanatory Statement
(hereafter referred t owhglswasdmmtertnddiarp doeumentonr vy St
the path to replacing thdature Conservation Act 19&Gth the wholly revisedNature
Conservation Act 2014 also rely on the Nature Conservation Bill 2014, which was tabled in
the ACT Legislative Assembly, th&CT Human Rights Act 200d4nd theACT Criminal Code
2002 which areavailable online. This process is depicted below the dotted line in Fglre
the remainder of this section, | will discuss the relevant section &G@Ag Act 2008
(subsection 7.2.1), the transition process between the 1980 and 2014 versioiNatdithe
Conservation Acfsubsection 7.2.2), and the relationships between both versions, the Nature
Conservation Bill 2014, the Explanatory StatementHbhman Rights Act 2004nd theACT

Criminal Code 200Zsubsection 7.2.3)

7.2.1 The ACAT Act 2008
ThelLaw Council of Australia (2021: t at ed t hat the system of adm

to provide a web of accountability which protects individuals against unfair and arbitrary use of
public power; is needed to legitimise and ensure public confidence in government; and enables
inffoormed parti ci pat i on RravisioheumerdhNaurel ConsgvatiorcAets s e s 0 .
(1980and2014 and theACAT Act 200®utline which government decisions members of the
public can bring to an administrative review and who would be permitted @ do s

Much of the work of facilitating public involvement in administrative reviews occurs in
the preliminary proceedings of the ACAT hearings, where one person presides over the case and

must determine whether the applicant should be granted standing to be @blesed with the
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administrative review. Crebbin presided over the preliminary hearings in 2009 and2@1i8.
other commitments, she could not preside over the substantive hearings, and Stefaniak filled
that role. In 2014, Stefaniak presided over the preliminary proceedings but, due to his other
commitments, could not continue to oversee the substantiviadneso ACAT Senior Member
Graeme Lunney completed that task, as is depicted in Fdqalveve. In making their
determinations, Crebbin and Stefaniak mobilised diffefacets of section 7 of t#eCAT Act

which outlines the principles of the Act that must be uptfgédtion 7 outlines two facets of the

principles of the Act:

7 Principles applying to Act
In exercising its functions under this Act, the tribunal r@ust
(a) ensure the procedures of the tribunal are as simple, quick,
inexpensive and informal as is consistent with achieving
justice; and

(b) observe natural justice and procedural fairness.

The ACAT commenced operation on 2 February 2@U2AT, n.d-a), as | discussed in
section 2.4.1. On 9 May 2009, Animal Liberation NSW applied for a review of the decision to
grant the licence to kill kangaroos at the M{[@rebbin, 12/5/2009, Recording 1, 6:8016).

Crebbin was mindful that she could draw upon no precedents in the newly formed tribunal and
that her decisions would set precedents. She and the legal counsel often drew upon precedents
set in other jurisdictions and under other acts of administratide@mmon law to guide their
arguments and decisio(see Crebbin, 14/5/2009, Recording 1, 1:0245[73:05) Crebbin put

much thought into deciding whether the applicant should be granted standing and whether a
stay, or injunctive ordersshould be placed on the licence until the tribunal heard the medter
discussed in section 2.4 2he often thought aloud as she worked through her deaisikimg

process, all of which was capturedtbe officialrecordings. As | shall demonstrate in section
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7.4, while Crebbin and Stefaniak both rendered their decisions about public participation
accountable to section 7 of tA€AT Act, they did so in starkly different ways and to divergent

ends.

7.2.2 The transition from the Nature Conservation Act 1980 to its 2014 iteration
Rapid changes in environmental knowledge and social values occurred concurrently with the

Nature ConservatioAct 1980being republished almost every yeand often several times

within the sameyear. Such changes included a shift away from the management of single

species to species assemblages, increasing public expectations to participate in government and
academic discussions on wildlife management, and growing public opposition to lettié wil
management techniquésee Banks, 2007; Kellert, 1995; Lindenmayer et al., 2007; Lunney,

2010) By the turn of the century, the Act was considered fragmented and in need of an overhaul
(see Corbell, 2014c: 2; Rattenbury, 2014: 423%)s set in motion a series of texts and acts

aimed at updatinthe Act. While this process spanned many years, | will focus on the period

from May to September 2014, depicted in green in Table 3 below.
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Table3: Chronology of the development of théNature Conservation Act 2014

A201459 came into effect.

Year | Date Text/Act References
2004 | Septembér | The review of théNature Rattenbury (2014: 2435)
October Conservation Act 198@as a Labor
Party election promise in 2004.
2008 | 23 July Marsden Jacob Associates: Review { Binney and Whiteoak (2008)
theNature Conservation Act 1980
2010 | 3 Public submissions regarding the ACT Government Environment,
December | review of theNature Conservation Ac| Planning and Sustainable
1980were invited. This included a Development Directoratén.d-a) and
di scussion paper |ACTGovernment Environment and
sayd questions. Planning Directorate (2014: 4)
2011 | February Community forum. ACT Government Environment and
Planning Directorate (2014:.5)
April 11 Public submissions regarding the ACT Government Environment and
review of theNature Conservation Ac| Planning Directorate (2014: 4)
1980closed.
June Review of the Roles and Functions g Pricewaterhouse Coopers (2011)
the ACT Conservator of Flora and
Fauna.
2012 ACT Pest Animal Management ACT Government Environment and
Strategy: 20122022, which included | Sustainable Development Directorat
a suggestion to include provisions fo| (2012: 20, 49)
Native Animal Management Plans
along the lines of Pest Animal
Management Plans in tidature
Conservation Act 2014
2013 | October 14 | ACT Government Standing Doszpotet al.(2014a, 2014b)
Committee on Justice and Communi
Safety (Legislative Scrutiny Role)
Scrutiny Reports 24 and 26.
October 31 | Nature Conservation Bill 2013 ACT Parliamentar
Exposure Draft released. (2013)
December | Public submissions were invited for | ACT Government Environment and
13 the Nature Conservation Bill 2013. | Planning Directorate (2014: 4)
2014 | January 8 | Final public submissions were ACT Government Environment and
accepted for the Nature Conservatiol Planning Directorate (2014: 4)
Bill 2013.
April 14 Stakeholder roundtable. ACT Government Environment and
Planning Directorate (2014: 4)
May 20 Stefaniak advises on changes to ren( Stefaniak(20/5/2014, 8:51:44
conservation licences disallowable. | 9:02:37)
September | Nature Conservation Bill 2014 Corbell (2014c)
18 Explanatory Statement.
September | Nature Conservation Bill 2014 ACT Government Environment and
Consultation Report. Planning Directorate (2014)
November | Amendments moved by the Minister | Legislative Assembly for the
27 for the Environment. Supplementary | Australian Capital Territory (2014b)
Explanatory Statement.
2015 | June 11 ACT Nature Conservation Act 2014 | ACT Government (n.ec).
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TheNature Conservation Act 1988quired any information gained through public
consultation to be 6consideredd by the releva
and (iii), 37(3) and 42(2). Depending on the context, such authority may include the ACT
Conservator of Fia and Fauna, the Ministfar the Environmentor the Flora and Fauna
Committee, which was renamedh e &6 s c i e n tin tiei2@14 Acb Seations 14 ¢oel d of
the Nature Conservation Act 19&8®nveyed that the Flora andufe Committee was a group of
seven members with &édappropriate expertise in
Minister to provide them with advice in relation to nature conservation. The advice Stefaniak
offered tothe government representatives véttendedhe 2014 ACAT hearing added but one
more voice to conversations that had long been taking place about the need to revise the dated

Nature Conservation Act 1980

7.2.3 The Bill, the Explanatory Statement, the Act and the ACT Criminal Code
When Minister Corbell approached rewriting €T Nature Conservatiofsict 1980 he put

much thought into how public participation would be enabled through the Act. Corbell tabled
the precursor to thdature ConservatioAct 2014 the ACT Nature Conservation Bjlin the
ACT Legislative Assembly, which he contextualised in his Explanatory StatéssenCorbell,
2014c) The objects of the Act itself were outlined in section 6 oNatire Conservation Bjll
and later in théature ConservatioAct 2014 A compl et e copy of the 6C
reproduced in AppendiX Many objects relate to biodiversity, nature conservation, and human
interactions with the nonhuman environment. | will focus on the object ddhee
ConservatiorAct 2014f ound in section 6(2)(g)(ii), which
haveé opportunities to participate in policy
conservation wor ko.

Through Corbell 6s Expl anat ory ltaadilatement an
theNature ConservatioAct 2014 were widely promoted as improving accountability and
transparency, resulting from extensive consultation and reflecting community expe¢sd®ns

ACT Government, n.ec; Corbell, 2014c: 6, 7, 16; Corbell, 2014Hpwever, this was no easy
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feat as thdill radically constricted democratic processes and expanded punitive med$igres.
Commonwealth, Victorian, ACT, and Queensland Governments require human rights scrutiny
of proposed legislatioMulcahy & Seear, 2025: 1924t the time, sections 37 and 38 of the
ACT Human Rights Act 200@Republication No. 8) required a standing committee to report to
the Legislative Assemblgn human rights issues raised tne bill and the AttorneyGeneral to
submit to the Legislative Committee a statement of the compatibility of the bill with human
rights. This was preceded by a statement by the Minister who presented the bill explaining how
the proposed legislation is compatiblghithe Human Rights Ac2004 and muchofCor bel | 6 s
Explanatory Statemerdid just that
Corbell 6s explanation speci fACCTHumdanyRighasd dr es s

Act, two of which he grouped to relate to specific sections oRttare Conservation Bill
These included section 12: right to privacy and reputation; section 18: right to liberty and
security of person; section 13: freedom of movement; section 17: taking part in public life; and
section 22(1): presumption of innocence. Therefore, the keynukas | rely on in section 7.5
of this chapter i nctatentestan@ loow i rdintaites a llEkbptiveeem at or y
theNature Conservation Biind theACT Human Rights A@004

Section 4 of théNature ConservatioAct 1980 which became section 5 in thew Act
was amended so that tBeiminal Code2002was applied to all offences in the Act. | will
discuss the significance of this in section 3.Before commencing in that direction, however, |
will discuss how accountability circuits, as understood through the lens of IE, are ideal for better

understanding the ACT Governmentds approach t

7.3 Analytical focus: Accountability circuits

| approach my analysis t hr o,wbidhldstussedinesecsonof ¢ a
1.3.1. In section 7.4, | will trace how Crebbin and Stefaniak read and applied the same section
of the ACAT Act 2008n different ways to starkly different ends, with the former prioritising

Oprocedural fairnessd and the | atter foregrou

285



0i nexpensivebd. Campbell indicated the value o

through the I ens of | E&s O6accountability circ

When the new knowledge regimenist taken for granted, and the work of
transliteration is revealed, its effe¢tshe framingup of what actually happens into
management and discounsdevant language, categories, and accoumsst be
recognised as a ruling practice. Ruling practices dafiaite consequenceCampbell,

2014: 75, emphasis in original)

In section 7.5, | consider how Minister Corbell held Meture Conservation Bilke presented
to the ACT Legislative Assembly accountable to specific sections éf@feHuman Rights Act
2004 In both examples, government staff connected their conduct and decisions to the

imperatives outlined in boss and subordinate texts, which aligned with institutional objectives

7.4 Determining legal standing in the ACAT hearings

In section 2.3.3.21 mentioned that the conflicts over kangaroo management had raged since at
least the early 199q8CT Government Parks and Conservation Service, 19%d}$enters
created 0i (Hendriks &Cdlvirs 2024pyeesgéging in protests and direct action,
conducting media interviews, publishing lay and academic papers, and submitting reports,
letters and other documents to the ACT Governr(sad, for example, BeAmi & Mjadwesch,
2017; Drew & Drew, 2009; Linke, 2008; Mjadwesch, 2012; Taylor et al., 201 8)e ACAT
hearing, Kat avi ¢, representing the ACT Govern
a matter for lobbying, not for the tribun@/7/2013, Recording 3, 1:41:8344:02) Up to that

point, however, lobbying efforts had largely been fruitless, with communication being
effectively ignoredas with Taylor, 4/6/2014, 2:33:6834:31)or discontinuedas with

Fillinger, 3/6/2014, 3:51:53:52:07; Mjadwesch, 3/6/2014, 5:36:2539:10)

In a small number of instances, ACT Government staff invited dissenting withesses and the
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associated community groups to participate in the construction of knowledge about kangaroos

in the ACT. The proposals involvemvernment stafprovidingmembers of the publiwith

information or getting specific information from thest times,conditionswere imposean

those interactions, as | shall discuss beldifnien the invitations were declined, the interactions

were presented in ways that suggested the dissenters were unreasonable or that they chose to be
excluded from such processes. For example, while Fletcher invited dissenting ecologists Dr
Daniel Ramp ath Dr David Croft to contribute to the ACT KMP, the invitation was limited to

writing about collisions between kaagos and motor vehicles:

| even rang Dan Ramp and asked hparticularly,to write on the roads issu@hi ch heds
published a number of papers, bat also drew his attention to its [the ACT Kangaroo
Management Pl ands] coverage of the issue he
2009. And we got nothing. Not even an email or a phonearall certainly not a

submission in response to thamd that was the time for this discussion. It is a policy.

We dbr e get t (Flretgherpdi7/2018, Rdcording 2: 20:08:10)

This precluded Ramp and Croft from meaningfully being involved in the broader context of the
document. Despite declining the invitation, both Ramp and Croft were extensively referenced
by Frawley (2009, 2010 the ACT KMP. Similarly in 2013, Fletcher extended an invitation to
Mj adwesch to observe the kangaroo counts on t
without] F | e t agreenrerit and that he would convejRietcherJany comments on our
counts before he m@HROLI Reearing 2 1:1d #7h2x16) Flpteherp | e 6
similarly offered to give members of Ani mal L
methodsbut the offer was decling@®/7/2013, Recording 2, 1:11:4511:35)

Ramp and Croft were i nstr umenotarmacronyym f oundi
but represents a think tank for kangaroos at the University of Technology Sydney. By 2010,
THINKK had formed and was publishing reports that criticised the commercial kangaroo

culling industry(see BerAmi et al., 2010; Boom & Be#mi, 2010; THINKK, 2014) In 2010,
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Commissioner Cooper met with representatives of THINKK but noted in her report that they
did not provide information for her when she was preparing a report on the Canberra Nature

Park, the Molongolo River corridor and the Googong Foreshores:

During this Investigation, a meeting was held with THINKK, a group focused on
kangaroos, which stated that it had new information regarding the management of
kangaroos and that this could affect policies in the ACT Kangaroo Management Plan.
At the meetinghis group was invited to provide information to the Investigation but it
has not taken up this offer. THINKK were subsequently contacted to request this

information but none was provideooper, 2011: 67)

By the time of the 2013 hearing, therefore, ACT Government staff could claim that they had

gone to some lengths to include the public in processes associated with kangaroo management

and had been refused by key groups and individnasleast four instanceowever ACT
Government staff specified the times the diss
be covered, and the circumstances under which such events would occur. The information that
would flow out of those events would be controliedd whol e (i n the case of
the ACT KMP) or in part (in the case of Fletc
involved. In the remainder of this subsection, | will explain the relevant sectionsACKE

Act 2008and how Crebbin and Stefaniak applied them.

7.4.1 Activating the principles of the ACAT Act
In the preliminary proceedings of the three ACAT hearings, the respective presidents had to

decide whether to grant the applicants the legal standing required to proceed with the
administrative review. They also had to determine whether to place a dtagy lmence, which
would prevent the ACT Government from proceedmgill kangaras until the cases had been
hear d. Th e($mitld 2005a:i228hae pandidles of thCAT Actby linking their

decisions, directly or indirectly, to thers | mentioned previouslyhe ACAT Actdivided the
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principles into two areassimple, quickjnexpensive and informdl pr ocedur es t hat ¢
&onsistent with achievingisticeédando b s e rnatural jgsticé and procedural fairn@ss

While the principles dondt speak directly
the ACAT presidents employed theémdetermine whether the public, through community
groups, could participate in an administrative reviSmith (2005b: 113%aw institutional
di scourses not as directing actions but as O0p
becomes a dmrtracing loa Grébbirdand Stefaniak applied the principles AAGKET
Act, | will show how their decisions e mai ned accountable to the O6Pr
while upholdingdi f f er ent ruling practices. I n section
bol stered the ACT Governmentdos commitment to
how Stefaniak was mindfubt pr event Oprejudice to the govern
Oi nexpensived process. Through tNaterse di scussi
Conservation Act 198@vhich enabled the administrative reviews, needed to be revised to

remove the ability to do so.

7.4.2 Section 7(b): Procedural fairness: 20082013
7.4.2.1 The preliminary proceedings of the 2009 ACAT hearing

The preliminary proceedings of the 2009 ACAT hearing ran over 12, 13 and 14 May before
proceeding to the substantive hearing. ACAT President Linda Crebbin drew upon two sections

of the ACAT Act 2008 make her determinations. She mobilised section 22Q, which outlines

how the Act defines OPeople whose interests a
Animal Liberation NSW should have been granted legal standing to proceed with the

administtda i ve review of t he Conscetokilbkangarodssattiiee ci si on

MTA. The key part that was debated was section @Q

22Q People whose interests are affected
(1) In an authorising law, a reference to a person whose interests are

affected by a decision (however described) includes a reference to
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an unincorporated body, the Territory, the Commonwealth, a
territory authority or Commonwealth authority.
(2) A body has interests that are affected by a decision if the decision
relates to a matter included in the objects or purposes of the body.
(3) Subsection (2) does not apply in relation to a decision given before
the body was formed or before the objects or purposes of the body
included the matter.
4 The tribunal may decide whether or not
affected by a deci si on, and the tribunsea

(5) In this section:

Commonwealth authorityneans a body established under a

Commonwealth law.

This significantly constrained those who could seek a review of government decisions. The
6objects or purposes of the bodyd were found
Articles of Association 1999 Ani mal sverifidder ati o
by the presentation of the minutes of the meeting at which the members of the organisation

accepted the constitution on 4 April 19%eée Crebbin, 12/5/20009, Recording 2, €08536)

On the second day of the preliminary proceedings, Crebbin was attentive not only to the

wording of the relevant sections of the Act but to her perception of the intention of the Act to

enable a wide range of organisations to launch an administratiesvref/government

decisions that detrimentally impacted their interests:

You could say that section 22Q (2) evidences a specific intention by the legislature to
open up a class of bodies that might challenge decisions to incorporate general public
interest bodies that are a broader category than entities that are affectediegision;

that that deeming provision supports an opening up of the ability to challenge a
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decision(Crebbin, 13/5/2009, Recording 1, 38:3%:25)

On the final day of the preliminary proceedings, Crebbin explored the arguments surrounding
whether she should make an interim order to place a stay on the licence, thereby halting any
further killing of kangaroos, until the case had been heard. To maikedbision, she referred

to section 53 of thACAT Act 2008

53 Interim orders
) This section applies if, before the hearing of an application
(a) a party to the application applies to the tribunal for an order
under this section; and
(b) the tribunal is satisfied that, if an order under this section were
not made before the hearing of the application, the party

applying for the order would be disadvantaged or suffer harm.

The key section that was debated was section 53(1)(b), concerning whether Animal Liberation
NSW would 6ébe disadvantaged or suffer har mé i
the hearing. Crebbin | ooseneehtdefbatngttheamsni t i on

Animal Liberation NSW set out to achieve by having the decision reviewed:

I f one takes a too rigorous approach of th
almost inevitably always be the case that a body whose objects and purposes relate to a
matter the subject of a decisionérwillil | str
struggle to show a disadvantage unless there is recognition given to the importance of
ensuring that the subject matter of the application [kangaroos], the thing that it is

coming to the tribunal about, is somehow preserved in such a way thasthble to

be a process that could, if the applicant met all of the other requirements of the Act,

meet the aim it set out to achiey€rebbin, 14/05/2009, Recording 2, 16:B0:39)
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Crebbindés broadening of the definition of
community organisations with no economic interest in a decision to proceed with the
administrative review. Had the interim order not been made, Animal Liberation NSW would
hawe withdrawn from the proceedings as the point of the application would have been rendered
6a mer e ac a @seendardgs, citing €aulfiglds14/6/2009, Recording 1: 1:37:17
1:39:03) Crebbin completed an accountability circuit by linking her decision to two sections of
the ACAT Act 200822Q( 4) (t he tri bunal may deci de whethe
affected by a decision) and 53(1)(b) (granting an interim order if the party applying for the order
would be disadvantaged or suffer hai¥/5/2009, Recording 2, 3:3l77:39) She granted
standing to proceed with the administrative review and issued an interim ostigp the
shooting of kangarocst the MTA until the case had been heard. Due to the unanticipated
duration of the preliminary proceedings and her prior commitments, Crebbin could not preside
over the substantive hearirand ACAT President Bill Stefaniak took on that role, as | shall
discuss in section 7.4.3. Ther e pl aceabi |l it y6 of the president s

implications due to the different lengey applied in their decision making.

7.4.2.2 The preliminary proceedings of the 2013 ACAT hearing

In the 2013 hearing, two community groups submitted applications for a review of the decision

to kill kangaroos: the Australian Society for Kangaroos and Animal Liberation ACT. Again,
Crebbin presided over the preliminary proceedings before grantingrgiadndioth applicants.

She considered whether to issue a stay on the licences to kill kangaroos in nature reserves
throughout the Canberra Nature Park until the matter had been determined in the substantive
hearing. Through that process, Crebbin interpréte original intention of the Act as ensuring

that the process of reviewing decisions that

~

oneo:

1. Il also accept that if a stay [on the licences to kill kangaroos] is not granted, the
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2. practical point of these applications for review of the decision will be rendered

3. significantly otiose. | accept, | ikewise
4. prejudice to their interests identified in their respective objects or purposes [if the

5. stay was not granted]. | also accept that there would be prejudice to the public

6. interest if a stay is granted such that the efficacy of the licences is undermined and,

7. ul ti mately, | have to make a decision an
8. organisations or entities whose interests are affected by a license a right to seek

9. review of decisions to issue licences and in creating in section 22Q of the ACAT

10. Act a framework to allow organisations with public purpose or public interest

11. objects an ability to bring applications before the tribunal, the legislature must have

12. envisaged that the mechanism for review would be able to be a meaningful one. It

13. seems to me to be the point in allowing applicants such as these to challenge

14. decisions only to have a situation arising in which the subject matter of the

15. decisions under challenge might be effectively destroyed before the right to review

16. can be properly exercised.2/6/2013, Recording 3, 3:32:3535:09)

In lines 3 to B, Crebbin foregrounded the interests of the public. In deciding whether to place a

stay on the licences in lined fo 12, she speculated on the intent of the Act behind the written

wordsonthepageyh at Ot he | egi s | atasshehadyprevibushhdanem envi s

the 2009 case. In doing so, she created a chain linking the Act to her decision through her own

words and logic. In section 7.4.3.2, | note how Stefa(28k5/2014, 8:52:1-B:53:28)

concurred with Crebbinds interpretation of th
The day after Crebbin made the above statement, Kristy Katavic, counsel for the ACT

Government, requested that the application made by the applicants be struck out due to the late

delivery by the applicant of documents associated with the(seee8/7/2013, Recording 1,

3:3031148) Crebbin rejected the request, claiming

fairnesso. I n doing so, she oriented her acti

the principles of th&CAT Act 200&s outlined in section 7(i§3ee 3/7/2013, Recording 1,

293



31:4834:28) Crebbin lent further accountability to her course of action by citing a case in the

High Court decision in th®linister for Immigration and Leeyhich was handed down on 8

May 2013 regarding a decision made in the Migration and Refugee Review Tribunal. Crebbin
stated that oO6the High Court has made it prett
procedural fairness well and truly outweigh obligations relating to,eooliects relating to

qui ckness, s p e e(8ege Crebbim, 8/1/2013,aRecordingd,e8432849)aT fius,

Crebbin's interpretive scheme strived to facilitate public interest groups' &bitigve

administrative decisions reviewed by the tribunal.

7.4.3 Section 7(a): Quick, inexpensive procedures: 2012014
In 2013, the Australian Society for Kangaroos proceeded to the substantive hearing to challenge

the Conservatordés decision to kil kangar oos
Nature ParkAs | shall discuss in subsection 7.4.3.iscdssions between expert withesses who

provided concurrent evidence led to President Stefaniak noting that ACAT panel members can
comment if they believiegislation should be changed. This provided a segue to advice he

would give in the preliminary proceedingsthe following year. In 2014, Animal Liberation

ACT | aunched a similar application to the ACA
prioritised procedures that were quick and inexpensise will highlight in subsection 7.4.3.2

To that end, he recommended licencing and legislative changes that, when enacted, radically

constraimddemocratic processéas with Ward, 2017a, 2017b)

7.4.3.1 The substantive hearing in 2013

In giving his evidence, ACT Government senior ecologist Dr Donald Fletcher argued that a

decline in the population of grassland earless dragons at Jerrabomberra East Grasslands Nature
Reserve in the ACT was caused by kangaroo grakagstated that thisecessitada
proportion of themtobekiledn 2009 and this needed to be repg
i mp gsed Retcher, 8/7/2013, Recording 3, 1:34t(85:26; 09/07/2013, Recording 2,

1:03:331:05:31) Mjadwesch responded with information regarding Queanbeyan Nature
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Reserve in NSW, which abuts Jerrabomberra East. Thé REW border separates the two

nature reserves, as depicted in Maps 1 and 2. Mjadwesch compared the management approach

in the Queanbeyan reserve with t hadraganin t he AC
Queanbeyan is a good population. ltds never h

structure of everyt hi (@/G/2013)Recording 2n1:00:4001m2) of veg

o H

Map 2: Jerrabomberra East Grasslands Nature Reserve, ACT, and Queanbeyan Nature
Reserve, NSW.

(Source:Google Maps (n.d.) Scale 1:200)

Katavic later responded that the ACAT was not the appropriate avenue through which to

critique management plans:

Mr Mj adwesch, the view that youbve offered
documentsé isndbét that a matter for | obbyin
tribunal?¢6 | put to you that much of the opinio

particular, the management plans and strategies that have been put into place are, you
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consider in your opinion, they require rev
lobbyingmatter rather than one for expert opini7/2013, Recording 3, 1:41:53

1:44:02)

In doing so, Katavic continued to construct and gather categorisations that she presented as
objectionable and, at times, oppositional. Th
opposition to dexpert wit newasimporéantasriieompted ei r op
those present to reflect on the role of the tribunal in relation to government policies, plans, and

the legislation and regulations under which it operdtesesponse, Jeffrey Kennett, counsel for

the Australian Society of &garoos, appeared to attempt to invoke the ideals of good

governance, particularly as expressed through@&T Act 2008 sections 8 (tribunal need

not comply with the rules of evidence), 23 (tribunal decides own procedure) and 26 (tribunal

may inform itself in any way it considers approprid®y/2013, Recording 4, 2:23:41025:36)
Unfortunately, the recording quality is poor,

by government policyd and went on to say that

€ submission was that to the extent that w
should be changed was really a matter for political lobbying rather than a case in this

tribunal. [Inaudible] that, with respect, was just another way of saying thpolicg is

of f I'imits, which is just wrongé The tribu
the matter [inaudible] appropriate regard to policy. Policy documents [inaudible] just

candt b e9/72013,iRecbrdirtg @, 2:23:4#25:36)

Stefaniak tended to agree with Kennett, stating:

Well, | suppose, policy documents form the intent of pland, to some exterit
suppose, rationale behind legislation and regulations. | mean, courts and tribunals will
often comment iif they think something need
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needs to be, perhaps, changed because of various considerations that might crop up in a

hearing, or whateve(9/7/2013, Recording 4, 2:25:3626:05)

Stefaniakbébs comment was guided by the boss te
ACATActst ated that oif it appears to the tribuna
systemic problem in relationdo (a) the operation of an authorising law; or (b) other matters

that come to the tribunal 6s catstienngt iiagns ifnu ntchtei o
the 6gener al presi-Gener musabbetl thbepAbbbeméy
Stefaniak del i vedeecdi stihoren AtCoA Tu pphaonled 6tshe Conser v

relevant licences and tk@ngaroosn the nature reserves wekid ed.

7.4.3.2 The preliminary proceedings in 2014

On 14 May 2014, ten months after the ACAT panel handed down its decision on the 2013
hearing, Stefaniak presided over the preliminary proceedings for another application for a
similar administrative review that Animal Liberation ACT submitted. On the skday of the
preliminary proceedings, Stefaniak advised the ACT Government on actions it could take to
resolve the ongoing legal challenges. As | will not reproduce the lengthy section in its entirety
in the discussion that follows, the line numbers toclwhiwill refer indicate the line numbers |
have assigned to my transcription of the official recording in which Stefaniak addressed Dr

Douglas Jarvis, barrister for the ACT Government:

1. ¢ my coll eague [ ACAT] President Crebbiné
2.l egislation [in the preliminary proceedi
3. paragraph 53 in the applicantds [ Ani mal
4. President Crebbin as saying that o61f the
5. application to review the decision wil!/l |
6. that:

7. 6l n giving organisations or entities who
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8. right to seek review of the decisions to issue licences in creating sections in

9. 22Q of theACAT Acta framework to allow organisations with public purpose

10. or public interest objects an ability to bring applications before the tribunal, the
11. legislature must have envisaged that the mechanism for review would be able to
12.be a meaningf ul one. 0

13. I would have to say that probably is a reasonably accurate statement of the intent of

14t he | egislature in terms of the mechani s

15. probably coincides with my recollection of the debates in the [ACT Legislative]

16. Assembly on thaiStefaniak, 20/5/2014, 8:51:4153:28)

That the applicant had quoted Crebbin as part of their evidence obligated Stefaniak to respond
and talk through his reasoning for the different lens he would apply. Stefaniak acknowledged
what , in Crebbinbdbs words, t H® and agteeddhatuhs t have

Omechanism for reviewod 3%0l6).tlé addedre O meani ngful 6

1771 donét know i f anyone could really cavi |
18. licences are given annually, and they are subject to review in accordance with the

19.1 egi sl ati on. It isndbt |ike a situation w
20. licences are exactly the same year in year out. | suppose my point there would be

21. given that that is the state of the legislation, if there are ongoing concerns about this

22. from a government point of view, the logical thing may be to change the

23.1 e gi s |(20/6/2044) &53:28:54:06)

While in lines B to 20, Stefaniak acknowledged that the licences and the deaisoughtto
achieve by killing kangaroasi f f er ed yearly, he shifted his at

the administrative reviews created for the ACT Government in #hés 23. He extended this
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in lines Bto 27 to suggest licencing and legislative changes that would frustrate or preclude

further administrative reviews:

23.¢6 Perhaps, to |l ook at i s t-yearplanwhighy way w
24. might then lead to a licence being granted with all of the relevant sort of restrictions

25. and conditions and taking into account weather changes and things like that. | mean,

26. that would be conceivably a possibility, or the legislature might put this in the
27.category of some of those areas of the |

(20/5/2014, 8:54:08:55:30)

Stefaniak then noted at length how the estimated kangaroo population densities the ACT
Government targeted varied between reserves and across years, at times being far lower than its
previously stated target range of 1ol.5kangaroos per hectafBtefaniak, 20/5/2014,
8:55:308:59:20) Given that, he returned to his original statement from liiiée 20 to ponder

whether it would be most appropriate to continue issuing new licences yearly:

77.¢ in many of these cases, in most of the:
78.kangaroo per hectare. I n some instances,
79. per hectare and that seems to be very different from what the tribunal did last year.
80.And that in itself would indicate that,
81. determinations now. They do appear to be very different from what was ruled last

82. year and possibly somewhat different from what was initially sought at any rate and

83. why is this so? And is that something that really should be explained and needs to

84. be explained fully? Hence, the substantive hearing in relation t&Sthat suppose

85.t hat s my second point apart from the po
86. colleague, the General President Linda Crebbin, made in relation to the stay in

87.2 0 0 9 (Steféniak, 20/5/2014, 8:59:2000:33)
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He then raised a point that had not been discussed in the hgaejugliceto the ACT
Government He menti oned O6TAMSO, in reference to T
6Pl anningbé6, both of which are arms of the ACT

Planning and Sustainable Development

87.¢ And | suppose the other one of prejudic
88. to what | said earlier about the law as it stands. The knowledge, perhaps, that this
89.isthe secondyearinarpend dondét worry. Youbre not R
90. decisions in terms of admin review and especially in a lot of planning matters. |

91. note that there would be regular and very similar types of objections, especially

92. like, should we have thirteen units on these two blocks, or should we have ten?

93. And there seems to be a fairly predictable stream. And clemdyps such as the

94. recent decision of the North Canberra Community Copwbiére [ACAT

95. President] Professor Spender certainly gave them staratidgvhilst it certainly

96. is probably annoying to TAMS and Planning and certainly, sometimes if TAMS

97. are accepting the proposed development, it is again part of the process which,

98. while may be ultimately not successful, goes throughigoair of it because it can

99. according to our Acts and basically the same applies here. A proper airing.

(Stefaniak, 20/5/2014, 9:00:3802:04)

At that point, Stefaniak remained mindful of how taxing the reviews were for the government

but was open to the fact that maintaining the status quo of reviewable decisions may have been
warranted. In voicing his thoughts out loud, Stefaniak seemed ttatesbetween section 7(a)

(6si mple, quick, inexpensive and informal ) a
881099, Stefaniak returned to focus on the negative impacts of the reviews on the government

Stefaniak not ed otnhdaty etalri § nwas rtohme &d&shee governn
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(@)

reviewed (line 89) and lmurmisdthatthg we r e &6 pr o b atbits staffgine 860 y i n g
Stefaniak made an interesting point in li®&go 99 that, while the administrative
reviews 6émay ultimately not be successful 6, p
airingd because the |l egislationmakdatthewed t hem

beginning of an administrative review, in which he had already accepted that the applicant had
standing and could proceed with the case, as the tribunal had previously and would continue to
undertake the arduous work of the hearing, dedgitpiestionable success. In wrapping up,

Stefaniak curiously positioned constraining and ultimately foreclosing the avenue of
administrative reviews of deci ¢Stefamiak, as being

20/5/2014, 9:02:1P:02:23) St ef ani akbés application of secti

with President Crebbindéds statement, which req
be a meaningful oned.
The tribunal s decision to uphold the | icenc

June2 014. At the close of the 2014 tribunal hea
flagged that the hearings served more than an avenue through which their concerns would be
given Oa pb&rTohpiesr iasinr'itngjduust about the wel fare c

j oeys, it's also about ensuring that gover nme
(Animal Defenders Office, 2014l.ittle did they know the licencing changes Stefaniak

suggested would be introduciedthe following year. Thélature Conservation Act 201Mas

enacted exactly one yeaiterthe close of the 2014 ACAT hearinghile activists were

attempting to halt the shooting of kangaroos in the nature regepefglesias, 2014d)will

now discuss the intervening steps that enabled this
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7.5 Holding the Nature Conservation Bill accountable to theHuman

Rights Act2004

As | depicedin Table 3, completely overhauling thNeture Conservation Act 19&hd
replacing it with the wholly reviseNature Conservation Act 201Mas lengthy and involved a
complex web of documentACT Legislative Standing Order 168(c) requires the parliamentary
member presenting the bill to provide an explanatory statement($éeeit_egislative Assembly
for the Australian Capital Territory, 2029)h e ACT Legi sl ati ve Assembly
Committee on Justice and Community Safety requiratstatemento6 i dent i fy al | re:¢
which provisions of the bill may be fairly regarded as limiting a right stated iduh®an
Rights Act2004 and/ or any right based on some ot her
such | i(begidlative Aseembly for the Australian Capital Territory, 2011ir2}his
section | will examine theNature Conservation Bill 2014dnd theExplanatory Statemeifdr the
Bill in greater detail as they bridge the repealed and current versionsNitilne Conservation
Act

On 18 September 2014, the ACT Nature Conservation Bill 2014 was tabled in the ACT
Legislative Assembly, and Corbell issued his Explanatory Statement regarding the Bill on the
same daysee Corbell, 2014c)he Bill was passed on 27 November 2014, and\ttare
ConservatiorAct 2014came into effect on 11 June 20Eee ACT Government Environment,
Planning and Sustainable Development Directoratean.th this section, | explore the
accountability circuit through which Corbell
public participation when developing the new nature conservation legislation. | commence by
providing background information about tB#&l in section 7.5.1. In the remaining sections, |
explore Corbell s Explanatory SNawteement as a
Conservation Billccountable to thACT Human Rights Act 200l section 7.5.2, | focus on
how Corbell balancedthepx@a nsi on of 6di sall owabl e instrumen
participate in public I|ife. Rendering speci fi

ability to challenge them in an administrative review. In section 7.5.3, | will discuss how
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Corbell justified the expansion of provisions that revoked the right to be presumed innocent

until proven guilty.

7.5.1 Background to the Nature Conservation Bill 2014
To appreciate the changes introduced inNbture Conservation Act 201#4 is essential to

understand the sequence of legal instrumigata which it arose. Before 1988, the ACT was
administered by the Commonwealth Government, which governed environmental management
through theNature Conservation Ordinance 198&hen the ACT was granted selbvernance
in 1988, it transitioned to thdature Conservation Act of 198Despite being enacted on 11
May 1989, the Act r et aibecaude itthdddeen @rivertedifroma t s t i
former Commonwealth ordinan¢see page 3 of Republication 6 of th€ T Nature
Conservation Act 1980
While the federal Ordinance contained no restrictions on the ability to review decisions,
the Nature Conservation Act 19&Xcluded specific declarations and management plans,
among other things (see sections 18 and 52H). Subsequent republications of the Act made the
appeals process progressively more bureaucratic, introducing exclusionary criteria regarding
who could mountisch reviews. A limited time was introduced for an application to review an
administrative decision to be submitted. The nhumber of powent actions and texts rendered
disallowable increased through the 1990s and 2000s.
Under the Nature Conservation Act 1980, certain key documents were declared
disallowable instruments, primarily includitige Nature Conservation Strategy and Action
Plans. ThéNature ConservatioAct 1980underwent dozens of amendments over its lifespan
(see ACT Government Parliamentary Counsel's Office, 2084)lting in whaCorbell (2014c:
2)saw as being O6fragmented nature conservation
Since 2004, representatives of the major political parties pressed for the Act to be
revised, as | depicted in Table 3 abdsee Lawder, 2014: 4233; Rattenbury, 2014: 4285)
such, the conflicts and the aforementioned 6a

the ACT Governmenfsee section 7.4.3.2) mawve influenced the reimagining of tNature
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ConservatiorAct 1980 However theydid not prompt the commencementsochdiscussions.
Compared with the 1980 Act, tiNature ConservatioAct 2014rendered an array of plans
disallowable, including controlled native species management plans, reserve management plans,
Ramsar Convention on Wetlands management plans, and land management plans. Not only
were documents disallowable, but so too were thegsses that led to their development.
An Oexpos urNMNature Candenvaiion @iflvas tallesl in the ACT Legislative
Assembly on 31 October 20{3s ee ACT Par |l i ament a.Agonddlatioms el 6s
report was published the following ygaee ACT Government Environment and Planning
Directorate, 2014)andCorbell (2014cYyeleased an Explanatory Statement orni\Atire
Conservation Bilbn 18 September 2014. At various points, Corbell indicated that the new
|l egi sl ation was catalysed by the ACT Gover nme

particularly in terms of transparency:

The primary objective of the [Nature Conservatibii][2014] is to streamline and
update nature conservation processes and procedures to allow more efficient, flexible
and effective application of nature conservation policy and to provide for increased

transparencynd accountability of Government proces¢€srbell, 2014c: 2)

While Corbell foregrounded 6transparency6, he
Government 6s approach to open government: par
The 60Objects of the Actd were introduced i

none. In many sections, thature ConservatioAct 1980mentioned the requirements to
engage in public consultation, notification and information. The objects dfghee
Conservation Billand later thé&ature ConservatioAct 2014 foregrounded public
participation, as is reflected in section 6(2), below. Refer to Appéhfdixa complete list of

the objects of the Act.
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6 Objects of Act
(2) The main object of this Act is to protect, conserve and enhance the
biodiversity of the ACT.
(2) This is to be achieved particularlydyé
(9) ensuring that members of the public h&ve
0] access to reliable and relevant information in
appropriate forms to facilitate a good understanding of
nature conservation issues; and
(i) opportunities to participate in policy development,
nature conservation planning and conservation work;

é

Returning to the IAP2 Spectrum of Public Participatieee Federation of International
Association for Public Participation, 20Z4dm section 7.1, we can see the public participation

goals of o6informé and O6cblhsul td at play in th

7.5.2 Disallowable instruments and the right to participate in public life
Section 37 of thCT Human Rights A@004requires a statemettd besubmitted to the ACT

Legislative Assembly explaining how proposed ACT laws are consistent with human rights and,

if inconsistent, howsddowe v er |, this is not billewhicharedlld f or pr
presented by a person who does not act on behalf of the exdblitilvahy & Seear, 2025:

199). From 2020 to 2025, overoiséxthofbi | | s i ntroduced hillsere privat
(Mulcahy & Seear, 2025: 199public involvement in civic life is presented at a basic level for a

representative democracy through section 17 oAtB& Human Rights A@004

Every citizen has the right, and is to have the opportunit, to
(a) take part in the conduct of public affairs, directly or through

freely chosen representatives; and
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(b) vote and be elected at periodic elections, that guarantee the free
expression of the will of the electors; and
(c) have access, on general terms of equality, for appointment to

the public service and public office.

In his Explanatory Statemer@orbell linked theéNature Conservation Bilkith theHuman

Rights Ac2004

The Bill aligns with the right to take part in public life (Human Rights Act 2004, s 17,)

by increasing the ACT communityés | evel of
strategies. The Bill expressly provides for alternative approaches to communication fo

people with particular communication needs.

The Bill also provides citizens with greater opportunities to access information relating

to biodiversity by requiring the Conservator to publish a number of reports and reviews.

(Corbell, 2014c: B, bolding in original)

Corbell 6s statement appears to incorporate pu
Public Participatiorfsee Federation of International Association for Public Participation, 2024)
which include o6informdé, O6consult 6, Hhlliamdvol vebd
the Explanatory Statement to explore how these goals were incorporated into the former and
explained by the latter.

In theExplanatory Statement, Corbell did not explain the increase in disallowable
instruments despite noting 21 areas in which
section. He did not speak to the considerable constraint of democratic procatbis
presented. I have reproduced his section on 0
numbers for referential purposes. Provisions for licences, such as those required for the killing
of kangaroos, were contained in Chapter 11 of ¥ppsure draft of th&lature Conservation
Bill. In this regard, Corbell noted:
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1. This chapter provides the process for the granting of nature conservation

2. licences. A range of similar provisions were established under the Nature

3. Conservation Act 1980 through a regulation and a disallowable instrument. It is

4. important that the primary requirements for licencing are in the Act rather than

5. subsidiary documents. These provisions have thus been included in the Bill

6. making the requirements clearer. The provisions have been revised to reflect

7. permit requirements under the Public Unleased Land Act 2013. Having similar

8. processes for different authorisations

9. provisions easier to understand and, therefore, comply (@thtbell, 2014c: 82)

In lines 2 to 3, Corbell indicated that the provisions inNlagure ConservationBihr e 6 si mi | ar
to the ones under thidature ConservatioAct 1980 whi ch wer e O eNstura bl i s he
ConservatiorAct 1980t hr ough a regul ation and a disall owa
the Magistrates Court (Nature Conservation Infringement Notices) Regulation 2005. The

6di sall owabl e i nst r ume nNatire Comdergatiosct 1980 wkichct i on 1
covers OLi cenci ngftheNMatute EonseavaiioAct I9BOrendersthec t i on o
licencing criteria determined by the Minisfer the Environmentlisallowable. This may

include the granting or refusal of a licence, the imposition of conditions, and the duration of the

|l icence. 1t is not clear from Corbell's state
disallowable instruments. He brushegkr the issue by indicating in lines 5 to 9 that the

changes implemented expedited the process, clarified the requirements and increased

compliance. Conservation licences may be issued for many purposes, such as selling native

plants or animals and excavating a wilderness area. In the instance of issuing a licence to Kkill
kangaroos, the interventions that Corbell claimed made the process creaeeefficient, and

enhanced compliance had the effect of centrally positioning the licensee and/or those

responsible foconducting the licenced activitfherefore, the licensees and thoessponsible

for killing kangaroosvere framed as the primary users of the document and the focus of
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improvements and interventions.

The path to how licences to kill kangaroos became disallowable in fact, if not in law, is
convoluted. Foll owing on from Stefaniakoés adyv
Government instigated licences that were valid for two years instead of a few naoathso6 i t
minimises the public expense of yearly defences to AQ#iich are based on the same
ar g u m@AaTtGevernment Territory and Municipal Services Directorate, 2015: 6)
Extending the period for which each |licence w
associated decisions disallowable. With their resources depleted from previous hearings,
community groups could not afford to apply for another administratiiewen 2015, thereby
foregoing the opportunity to do so in 20(s&e Drew, 2015b)rheNature Conservation Act
2014came into effect on 11 June 2QE5time when the shooting of kangaroos in nature
reserves was still underwayhe considerable expansion of disallowable instruments in the new
Act foreclosed any further administrative reviews of the decisioisst licences to ki
kangaroos. In contrast to his treatment of disallowable instruments, Corbell wrote at length

about the increase in strict liability offences, which I will now discuss.

7.5.3 The right to be presumed innocent until proven guilty
TheNature Conservation Act 201dtroduced and expanded upon several provisions that

effectively criminalised dissent. While it is beyond the scope of this chapter to explore this in

detalil, | will discuss it brieflyas such changes are of significant consequence. In the transition

from the repealed to the current versions ofNléure Conservation Acthe number and types

of offences increased substantially. Adgnificantlyi ncr eased was the number

l'iabilityd offences. ANCanonal Codatitere ts oo need ortan on 2 3

el ement of fault with O6strict |iabilityoé offe

with thedemonstratiom f a &ér easonabl e mistake of factd be
Corbell's key intervention in the transition from the old to the Newure Conservation

Actwas the relationship between thature Conservation Aetnd theACT Criminal Code 2002

(hereafter referred to as t@eiminal Codd. Section 4 of thé&ature Conservation Act 1989
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entitled 6Offiappkscagaonsof ACti mi nal Code etc
offences that would be charged according toGhminal Code 2002Division 8.2, pertaining
to clearing native vegetation in reserved areas (sections 63 to 82), and Division 8.3, which
related to damaging land in reserved areas (sections 83 to 91). Section Natitlee
Conservation Act 2014owever, statethattheCriminal Codeb appl i es t o al |l of f e
this Actd. The sighnhhhtcanceeofderBi sodeci af onn
l' iabilityoé off eCrimierasCodegSreaeavi deas 24h atf o ofesol ut e |
situation where 6there are no fault el ements
However, the defence dhistake of fadiis not availabletherebyremovingthe right to be
presumed innocent until proven guilty. In his discussions of how#hare Conservation Act
2014met the requirements of thtuman Rights Act 20Q0€orbell did not discuss thexpansion
of absolute liability offences by linking th¢ature Conservation Act 2014 theCriminal Code
2002.

These provisions appear to breach section 22(1) gi@ieHuman Rights Act 2004
which provides that O6[e]veryone charged with
innocent wuntil proved gui | AGT HaomacRightdAch g t o | aw
requires a statement be submitted to the ACT Legislative Assembly explaining how proposed
ACT laws are consistent with human rights and, if inconsistent, how so. Corbell invoked section
28 of theACT Human Rights Act 20@¢hich provides that human tigs may be limited if

consideration is given to:

(a) the nature of the right affected;

(b) the importance of the purpose of the limitation;

(c) the nature and extent of the limitation

(d) the relationship between the limitation and its purpose;

(e) any less restrictive means reasonably available to achieve the

purpose the limitation seeks to achieve.
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He <c¢l aimed &6protecti on o ftostohce eenywi rtchname ntthée hig

of innocenced6 and positioned the purpose of t

(@)

wrongdoing but t o (Corkelt, 20¢4t: 5,18 8oebelld20M¢: Batson me n t
stated that the pr ov iefectivendsterrénaforreaghes obréghilataryi e n t
provisionsdé that o6écan be dealt with by infrin
consuming alternat i wmdeveloping the KumanmRightspAct,dhe ACTUt i on 6
Governmenpositioned its main purpose@se ncour ag[ i ng] the devel opme
respecting culture in ACT public life and in the communityegena (sde YAGT Bill of Rights
Consultative Committee, 2003: 48jtuations such as this have been flaggeMbicahy and
Seear (2025: 195yho notechowc onst ructi ng a O hutmaspaceforght s c ul
validating the limitation of rights or protection for some peoplee. can see t hat Cor |
language resonated with the ideals of New Public ManaggiiEmi) (see section 3.2.3),
prioritising 6efficienciesd and beffectivenes
The expansion of strict liability offences in tNature Conservation Bilvas debated in
the ACT Legislative Assembly and scrutinised by the members of the Standing Committee on
Justice and Community Saf et (gee Canbellt 20ta, 2014b;L e gi s |
Doszpot et al., 2014b; Legislative Assembly for the Australian Capital Territory, 20//hie
the Scrutiny of Bills Committee rejected some of the proposed strict liability offésmes
Legislative Assembly for the Australian Capital Territory, 2014lmumber of controversial
provisions remained.
Of great concern is that strict liability offences apply not only to acts that have been
committed but to ones that are believed might be committed at some point in the future. This
can be seen in Chapter 14 of tature ConservatioAct2014 ent i tl ed OEnf orcerm
enables a person to be charged with an offence if a conservation officer believes on reasonable
grounds that they are about to commit an offence (see sections 319(1)(a) and 325(1)(b)(ii)), are
about to breach a nature conservation liegfsection 329(1)(a)), or are about to engage in
conduct that maplace at riskhreatened or protected species ecological communities (section
329(1)(c)). Sections 320, 326 and 330 highlight that these aforementioned sections are strict
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liability offences; therefore, they are legally assuming guilt with no option for the accused to
present a case of innocence. This places great authority in the hands of the Conservation
Officers who frequently encountered protesters and local resideuntsdathe nature reserves
during the times when kangaroos are being.shot
Through this section, | have demonstrated hc
and the Standing Committee on Justice and Community Safety dutifully fulfilled their
requirements to ensure their work remained accountable to the respectitextxaader
which they worked. While doing so, they simultaneously created and approved a new piece of
legislation that radically constrained human rights. | will discuss this further in the section

below.

7.6 Analysis: Accountability and public participation

In this chapterl illuminated how, in principle, the ACT Government values and is committed to
public participation 6by citizens in the gove
solutions to pr obACQTRretéctioad Public BalticipatioreAtt 20GHhd t h e
reiterated through government statements and docurfaamgth, ACT Government, 2016;

Gallagher, 2011)ACAT Presidents Crebbin and Stefaniak enacted this in their own ways in all

three hearings, as dMinister Corbell in his explanation of the Nature Conservation Bill 2014.

I illustrated how various ACT Government documents reflected that the public participation
goals of the government spanned 6informing6,
the Federation of International Association for Public Participation (28p&ctrum of Public

Participaton] have noted no instances where the ACT
with the public, and its efforts to 6consultéo
(seesections 4.4.3 and j.4rhe combination of the efforts of the lay and academic dissenters

suggests that their participatory goals on the issue of kangaroo management in the ACT were in
the 6involvementd or O6coll aborationdé ®ections

6underdtoodsiadered6é or for the O6devel opment o
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pr ef er r e(fFederatidn oftintematiénal Association for Public Participation, 2004}
indicates that the conflict may have been partly about the issue itself but also about the differing
expectations of how Opublic participationd6 wo
promi se of &6invol veme nméntdcumientdasfallénsharbobtheat i on 6
mark in practice.

| outlined how public participation was considered in two areas of work conducted by the
ACT Government. The first instance involved a situation not commonly examined in IE: two
people conducting separate accountability circuits involving the same boss testtalis |
discuss in section 7.6.1. The second area of wgogkident in the wagtefaniak and Corbell
dutifully completed their accountability circuits but did so in ways that compromised public
participation and reinforced ruling relations. | will expan@dmiphis in section 7.6.2n section
7.6.3, lwill note how the work done through thiature Conservation Act 2014 evident in
other areas of the ACT Government, as with the services pobeideithheld under the

Freedom of Information Act.

7.6.1 Crebbin and Stefaniak: Different approaches to the same accountability circuit
| contrasted how ACAT Presidents Crebbin and Stefaniak ensured their work remained

accountable to section 7 of tA€AT Act 2008Whi | e Cr ebbinds focus was
St ef ani abeidgcosefiedive@md efficientevincing a clear commitment to the ideals
of NPM. The difference in their approaches is interesting indhitisms of NPMhighlightthe
Oequity ooccepatonwitfcoshupt eng and a fetbicdufdoodhn oGbott
1991:10)St ef ani akds approach f acidreinécassagylo pr ocesse
maintain the ruling relations in this issue.

Cr e b bi nroesa doetre xcto($mitte 206858 iredamimantly took place between
herself the ACAT Actand those involved in the hearing Ho we v e r |, SQdadef ani akos
conversation remained in dialogue with REAT Actwith Crebbin through the transcribed
proceedings of the previous heariagn d t he appl i cantdéds applicati ol

the licences. In effect, this created a double accountability circuit where Stefaniak held his
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decisions accountable to both section 7 ofABAT Actand to the lens his colleague brought to
the same passage of text. It is interesting,
previous prioritisation of section 7(b) of tA&CAT Actand yet proceeded to foreground section
7(a) to achieve a result that appears to be in opposition to the work Crebbin did to ensure
community groups were able to participate in administrative reviews.

As Crebbin and Stefaniak were both ACAT presidents, they possessed many of
Mc Co (19095: 182 k nowno mmon i nterpretive schemesé. I
and Stefaniak mobilised similar techniques to further their arguments. For example, they both
drew upon other legal cases to support their sta@ebbin noted &ligh Court decisiopand
Stefaniak drew upoa previous decision made BYCAT President Professor Peta Spender.
However, while theACAT Actmediated their respective courses of action, how they
i ndividually activated t[§affactian et whichtleedati r ed di f
wa s ] (Snetla 2005b: 105)

Many institutional ethnographers have examined how different peopleabhtivaed
the same document in different ways that benefit their differing roles. Many have traced how a
document was producédrough a processing interchange, and was activated differently by
different actors. For examplBence (2001fraced how a person called emergency services to
report a domestic violence incident; a communication centre operator completed a set of scripts
in a computer document that was sent to and acted upon by police officers, probation officers,
judges and prasutors in different way® constitute intimatg@artner violence textuallyOther
institutional ethnographers have studied how competing parties have jostled to influence the
contents of the final ver s(R0&dn202lfesearchdntoc u ment ,
environment al policymaking by the United Nat.i
that wrongfully convicted mothers of murder or compromised the safety of Aboriginal women
who survived intimate violendgsee Cunliffe, 2007; Cunliffe & Cameron, 2008)mith (1996)
examined two different textual accountgiod same incidenta conflict between members of
the public and police on the streets of Berkeley, Califoidavever, | have yet to locate
studies investigating multiple people conducting the same type of work using the same
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document but to vastly different ends, as was the cabelnebbin and Stefaniak will now
consider how the accountability circuits Stefaniak and Corbell engaged in reinforced ruling

relations.

7.6.2 Stefaniak and Corbell: Accountability circuits as ruling relations
In section 7.2.1, | noted how tha@w Council of Australia (2021: Fositioned administrative

|l aw as providing a O6web of accountabilityé

processesd and to protect the public against

power 6. That ac c qinmanyarstancesamygvedomitiotie ermament afshe
Nature Conservation Act 201Blowever, Stefaniak, Corbell and others within the ACT
Governmen{see Rattenbury, 2014: 4242esented the changes as positive rmaStefaniak

positioned legislative changes that worédderthe decision to issue the licences to kill

o

kangaroos a disallowable instrumentiaa | ogi cal t H20/5/2D014f90R:17a | | part

9:02:23) Corbell (2014c: B) claimedthe Nature Conservation Bill 2014 aligned with the right
to take part in public life and increased public consultation on a range of documents.

This resonates with the findings of other institutional ethnographic studies of accountability
circuits, such as that ¢fearney et al. (2023yho studied clinical examinations of medical
students. Their research illuminated how the regulatory body governing such examinations
valued patient safety, but following the rules established by that body created a shift away from
patientcentred caringractices to ones that prioritised accountab{igarneyet al, 2023:

1611) They concluded that the accountability
rat her than t he earneyet al,2028: 1609)Exantinang acdountahiliy t 6
circuitshas revealed that a goal the accountability circuit strives to ensure (such as public
participation or patiententred care practices) was compromisegaasof, or possiblypecause

of, the accountability process.

Stefaniak and Corbell kept at the forefront of their minds their need to ensure their work
remained accountable to the authorising texts that directed theio-day activities. However,
the wording of the rules outlined therein gave them vast latitui¢erpretation and

application.The language mobilised by Corbell and Stefaniak before him direftbceda
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